
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



Soc^^M-^S.K^' 



■2- '^ 



HARVARD COLLEGE 
LIBRARY 




TRANSFERRED 

FROM THE 

GRADUATE SCHOOL 

OF 

BUSINESS ADMINISTRATION 



INTERSTATE SHIPMENTS OF INTOXICATING 
LIQUORS INTO "DRY" TERRITORY 



HEARING 

BEFORE A 

SUBCOMMITTEE OF THE 

COMMIHEE ON THE JUDICIAEY 

UNITED STATES SENATE 

SIXTY-SECOND CONGRESS 

SECOND SESSION 

ON 

BILLS RELATING TO INTERSTATE SHIPMENTS OF INTOXI- 
CATING LIQUORS INTO "DRY" TERRITORY 

BEING 

S. 1523, INTRODUCED BY SENATOR CURTIS 
S. 2310, INTRODUCED BY SENATOR McCUMBER 
S. 3710, INTRODUCED BY SENATOR CULBERSON 
8. 4043, INTRODUCED BY SENATOR KENYON 



Printed for the use of the Committee on the Judiciary 



WASHINGTON 
GOVERNMENT PRINTING OFFIOX 



Digitized by VjOOQIC 



7 



5oc4^'l^>''^''^ 



HARVARB C0LLE6E LIBRARY 

RfCEIVEO THROUGH THi 

6IIADUATE SCHOOL OH 

•UIINES8 ADMINISTIATMM 

1933 



^ 



COMMITTEE ON THE JUDICIARY. 
Unitbd States Senate. 

CLARENCE D. CLARK, Wyoming, CAoirnuin. 



V 



KNUTE NELSON, Minnesota. 
WILLIAM P. DILLINGHAM. Vermont 
GEORGE SUTHERLAND, Utah. 
FRANK B. BRANDEGEE, Connectloat. 
WILLIAM E. BORAH, Idaho. 
NORRIS BROWN, Nebraska. 
ALBERT B. CUMMINS, Iowa. 
ELIHU ROOT, New York. 



AUGUSTUS O. BACON, Oeorgll. 
CHARLES A. CULBERSON, Tex» 
LEE S. OVERMAN, North Carolina. 
ISIDOR RAYNER, Maryland. 
THOMAS H. PAYNTER, Kentucky. 
WILLIAM E. CHILTON, Wert Virginia. 
JAMES A. O'GORMAN, New York. 



Subcommitteb on S. 1523, S. 2310, S. 3710, and 8. 404S. 

Senators Nelson, DnxmoHAH, Bo&ih, Bacon, and Ratnxi. 

SoMUND J. WXLLS, CZcrk. 



•Ot. Ry Ecov, 



Digitized by VjOOQIC 



INTERSTATE SHIPMENTS OF INTOXICATING LIQUORS INTO 
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TUESDAY, JANXTARY 30, 1912. 

Committee on the Judiciary, 

United States Senate, 

Washington, D, 0. 

The subcommittee met at 10.30 o'clock a. m. 

Present: Senators Nelson (chairman) j Borah, Bacon, and Rayner. 

Senator Nelson. A quorum is present, and the committee will 
come to order. This meeting is called for the purpose of giving a 
hearing on these several bills: Senate bill 1523, introduced by Senator 
Curtis; Senate bill 3710, introduced by Senator Culberson; Senate 
bill 2310, introduced bv Senator McCumber, and Senate bill 4033, 
introduced by Senator Kenyon. 

Senator Curtis. Mr. Chairman, I understood that the Kenyon bill 
was to be considered in lieu of the Curtis bill, and that the Curtis bill 
would be set aside and the Kenyon bill would be substituted. The 
McCumber bill is substantially the same as the Kenyon bill except the 
Kemron bill has one additional section covering one additional point. 
So 1 thought they might be considered together if Mr. Dinwiddle 
desires it. Section 2 of the Kenyon bill does not appear in the 
McCumber bill. 

Mr. piNWiDDiE. That, with the addition of the word ''received'* 
in section 1, and the change in the title, are the only differences between 
those two bills. 

Senator Nelson. Senator Curtis, do you desire to make a statement! 

Senator Curtis. No; I understand that Mr. Dinwiddle desires to 
argue the Kenyon bill. Senator Kenyon has not come yet. 

Mr. DiNWEDDiE. Here comes Senator Kenyon now. 

Senator Nelson (addressing Senator Kenyon) . Do you desire to 
make a statement, Senator Kenyon ? 

Senator Kenyon. I think not, Mr. Chairman. Mr. Dinwiddle was 
to have charge of the matter this morning, but I may want to make 
a statement or an argument later. 

STATEMENT OF REV. EDWIN C. DINWIDDIE. 

Mr. DiNWiDDiE. May it please the committee, all I care to do, unless 
the committee desires otherwise, is simply to set forth the reasons for 
this bill, and the conditions that obtain. 

Senator Nelson. To which bill do you refer ? 

Mr. DiNWiDDiE. I am referring especially to the Kenyon bill, which, 
as Senator Curtis has said, by joint action, the temperance forces of 
the country who have been pleading for legislation of this character 
are practically united upon as the desirable bill at this time. 

8 
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4 INTERSTATE SHIPMENTS OF INTOXICATINir LIQUOBS. 

The bill is as follows: 

[S. 4043, Sixty-second Congress, second session.] 
A BILL To prohibit interstate commerce in intoxicating liquors in certain cases. 

Be it enacted by the Senate and House of Representatives of the United States of America 
tn Congress assenibledy That the shipment or transportation in any manner cr by any 
means whatsoever of any spirituous, vinous, malted, fermented, or other intoxicating 
liquor of any kind, including beer, ale, or wine, from one State, Territory, or District 
of the United States, or place noncontiguous to but subject to the jurisdiction thereof 
into any other State, Territory, or District of the United States, or place noncontiguous 
to but subject to the jurisdiction thereof, or from any foreign country into any State, 
Territory, or District of the United States, or place noncontiguous to but subject to 
the jurisdiction thereof, which said spirituous, vinous, malted, fermented, or other 
intoxicating liquor is intended, by any person interested therein, directly or indirectly, 
or in any manner connected with the transaction, to be received, possessed, or kept, 
or in any manner used, either in the original package or otherwise, m violation of any 
law of such State, Territory, or District of the United States, or place noncontiguous 
to but subject to the jurisdiction thereof, enacted in the exercise of the police powers 
of such State, Territory, or District of the United States, or place noncontiguous to 
but subject to the jurisdiction thereof, is hereby prohibited; and any and all contracts 
pertaimng to such transactions are hereby declared to be null and void, and no suit 
or action shall be maintained in any court of the United States upon a^y such con- 
tract or contracts, or for the enforcement or ji^-otection of any alleged right based upon 
or growing out of such contract or contracts, or for the protection in any manner what- 
soever of such prohibited transactions. 

Sec. 2. That there shall be no property right in or to any such liquor while in the 
possession of any railway company, express company, or other common carrier in 
connection with any shipment or transportation thereof in violation of this act. 

Ivlr. DiNWiDDiE (continuing). To set forth the differences between 
this bill and the previous legislation we have asked for will be my 
purpose. 

lou may remember four years ago two members of the sub- 
committee who are present heard, as Senator Rayner expressed it at 
that time, ad nauseum, the arguments pro and con with respect to 
the proposed interstate commerce legislation, and I tliink in a very 
few words I can bring the matter down to date so that it will be 
fresh in our minds, and if Senator Borah has not gone over this 
matter thoroughly, this will give the facts so far as the law is con- 
cerned, I think. 

Prior to the Leisey v. Hardin decision the law was that the silence 
of Congress with respect to tl e interstate traffic in intoxicating liouors 
gave the States freedom to reg jlate the traffic as they saw fit. That 
decision was distinctly reversed in Leisey v. Hardin, and there is 
where all of our difficulty originated, when the Supreme Court in that 
way took intoxicating liquors out of police and put them in com- 
merce; and ever since that time the States of the country have been 
trying to get that power which they formerly exercised and which 
they still desire to exercise free and untrammeled from aU inter- 
ferences from the outside. 

The Wilson law came as a direct result of the protests of our people 
throughout the country after the Leisey v. Hardin decision, which 
was to the effect, as you know, that a man living in one State had a 
constitutional right to order liquors from a wholesaler or a manu- 
facturer of intoxicating liquors in another State, and have those 
liquors shipped to him through the channels of interstate commerce 
and delivered to him, and also he had the right to sell them in the 
original unbroken package, any law of the State of his residence to 
the contrary notwithstanding. 
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IKTEBSTATB SHIPMENTS OP INTOXICATING LIQUORS. 5 

The Wilson law was passed, as I say, as the result of a very in- 
sistent and vehement diemand on the part of the people for redress 
from the intolerable conditions which were brought about by reason 
of the decision in the Leisey v. Hardin case. 

The Wilson Act was passed in 1890, and the net result of it, owing 
to a later decision of the Supreme Court in the Rhodes case (170 
U. S.), was to deny to the importing consignee the right to sell the 
liquors in the original unbroken package. The court in the Rhodes 
case held that the term "upon their arrival in the State,'' which Con- 
gress had used in the Wilson law, meant after their deUvery to the 
consignee, so that the consignee had the right to receive the hcjuors 
at the point of destination, but he could not sell them in the original 
package if the law of the State forbade it, as theretofore. That was 
the net result of the passage of the Wilson Act. 

Anybody who has nad any experience in the enforcement of anti- 
li(^uor legislation knows that the most eflFective weapon we have in 
this country with which to prevent the violation of State and local 
laws is what is known as the search-and-seizure process. It is an 
extraordinary procedure, but it has been justified and upheld by the 
courts from one end of the country to the other as being absolutely 
necessary to prevent fraud on the State and local laws in the various 
Commonwealths. 

The difficulty we face now is that when the States attempt to 
enforce their legislation against the sale of intoxicating Hquors con- 
trarv to their State laws, they get up aeainst the commerce clause 
of the Constitution and in many States nave been enjoined by the 
Federal courts from enforcing their legislation. 

Now, I will give a concrete case. Doubtless there are thousands of 
others. 

In my judgment the State of Oklahoma has not only the best 
constitutional provision — there are only three other States that have 
constitutional provisions prohibiting the traffic in intoxicating 
liquors — but in my judgment Oklahoma probably has the best 
code of enforcing legislation of any State. Sne ought to have. Her 
constitution and code are the last adopted, and she had the benefit 
of the experience of all the other States. 

The State of Oklahoma, in my judgment, has done eve^thing 
that a State can do to enforce her legislation. But the two Federd 
judges in that State have both intenered by injunction to prevent 
the State officers of the State of Oklahoma from carrying out the 
processes of their State courts with reference to this subject whenever 
interstate shipments of intoxicating liquors were involved. 
' The proposition of the State is — and I want to speak now not 
only with reference to Oklahoma but other States; it can be the 
proposition of any other State — the proposition of the State is that 
under a proper.search-and-seizure law it can then determine whether 
or not intoxicating liquors are shipped into the State for vaUd pur- 
poses or for unlawful purposes. 

If they are shipped in for lawful purposes, there is no law to be 
violated and the State has no right to ubel the hquors and has no 
desire to do it. The liquors, if seized before then, are turned back 
to the consignee or the railroad carrier or whomsoever they have 
been wrested from; but if they are there for an unlawful purpose, 
the State ought to have the right, under proper process, oy pro- 
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6 INTERSTATE SHIPMENTS OF INTOXICATING LIQUOBS. 

ceedings in rem, against the liquors, to determine judicially the fact 
as to whether the liquors are there for a lawful or for an unlawful 
purpose; and if they are there for the purpose of violating the law, 
the laws ' of the State ought to have the right to attach and the 
liquors be Ubeled and destroyed, if that is according to the law of 
the State^ in order that there may be no violation of the laws of the 
Commonwealth. 

Now, then, it was just that situation that has given rise to this 
insistent demand all over the country for legislation that will give 
the State power to act on these Hquors before they get into the 
hands of the consignee who intends to violate the law. 

Now, I think witn that much of an explanation, I can come directly 
to the difference between the bills that are before the committee. 
I mav say that the bill to which the chairman has referred, intro- 
duced by Senator Nixon, is a bill that this subcommittee may desire 
to take j jirisdiction of, but nevertheless it is a bill referring to intox- 
icating liquors in connection with the Indians, and such bills have 
been heretofore before the Committee on Indian Affairs. It is one of 
the bills to which you referred, Mr. Chairman. It really does not 
have to do with interstate commerce. 

The proponents of remedial legislation of this kind have been met 
for years past with the suggestion that the legislation which we have 
sought for could not be constitutionally enacted by the Congress of 
the united States. I do not confess that this morning, for I can not 
say that I believe this to be true. I do not admit that the legisla- 
tion which we have been asking for is unconstitutional. I refer to 
the Littlefield bill, the Hepburn-Dolliver bill, the Carmack bill, the 
Tillman bill, the Bacon bill, the Hansbrough bill, and a number of 
other bills which have been before the Senate and Confess year 
after year, the purpose of all of which has been to subject intoxicat- 
ing liquors to tne jurisdiction of the State into which they were im- 
ported before delivery to the consignee as well as after. That was 
practically the gist of all of those various biUs. They differed some- 
what in detail. Some of the bills attempted to submit these im- 
ported liquors to the jurisdiction of the State at the State line, and 
others to the jurisdiction of the State at the point of destination, 
but all before delivery to the consignee. Now, we have been met 
for a OTeat many years past with the suggestion — the validity of 
which 1 do not admit, but nevertheless we try to be practical men 
when we are up against a proposition of this kind — we have beeit 
met with the proposition that Congress can not enact such legisla- 
tion without aelegating to the States power which by the Constitu- 
tion is confided to Congress, or without giving to tKe legislation of 
the States into which the liquors are imported an extraterritorial 
effect. 

Without admitting that is so, we nevertheless have not yet been 
able to impress upon the committees of Congress the fact that we 
were right, and that Congress has under its plenary power to regu- 
late interstate commerce the right to determine the time when the 
interstate character of an interstate shipment shall cease, and per 
consequence the article, whatever it may be — and of course particu- 
larly referring to intoxicating liquors — the article shall then oe sub- 
ject to the police powers of the State. 
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INTEESTATB SHIPMENTS OF INTOXIOATING LIQUOBS. 7 

Now, that is the situation which we have faced. ^ I am very glad 
to say that the bill we are especially referring to, introduced in the 
Senate by Senator McCumber last spring and modified and introduced 
recently by Senator Eenyon, is a bill that proposes, if possible, to give 
the States the remedy that they need and at the same time avoids 
the constitutional difficulties, whether they are real or imaginary, 
that we have met in the past. Personally, I believe that this bill 
does those two things. 

Now, what is the power to regulate interstate commerce ? In view 
of the probable shortness of the time this morning I can eliminate 
probably a number of things I might say along this line, although I 
should be glad to have the privilege of extendmg my remarks if this 
hearing is to be printed, ana if we have the privuege of revision. 

But, to come to the point, the power to regulate commerce, in my 
judgment, is the power, so far as interstate commerce is concerned, 
which the States originally exercised in the confederation. I may 
be wrong, but I happen to be one of those who does not believe that 
any of tne powers oi sovereignty were lost in the transition from the 
Confederation to the organization of the Federal Government'»by the 
adoption of the present Constitution. Senator Bacon very clearly 
elaborated those views, that many of us have believed in, in tne report 
four years ago, when these bills were before the Senate committee, 
and some very distinguished gentlemen on both sides of the poUtical 
fence have elaborated those same views, that they do not believe that 
somewhere in the shuffle — between the Confederation and the adop- 
tion of the Federal Constitution — the two sovereignties acting 
together have lost any of the powers that were formerly possessed 
by the several States. 

Senator Borah. Has anybody ever elaborated the other side ? 

Mr. DiNWEDDiE. I have not heard it. I have heard the statement 
made over and over again that the States can not exercise the powers 
we are claiming now, because that is settled by the Supreme Court 
through a long period of years by a long line of decisions ever since the 
Khodes case; but our friends on the other side content themselves 
with the suggestion that Congress can not prohibit interstate com- 
merce in intoxicating Uquors. When it comes to proof why Congress 
can not do it, I have not had any proof submittea to me that was at 
aU satisfactory. 

But I do not want to rest this case on a mere academic question. I 
do not think it is necessary for us to go back and attempt to prove our 
case by citing the powers that the States exercised and unquestion- 
ably possessed in the Confederation and then argue the Question that 
none of that power has been lost to both sovereignties wnen they act 
together. 

We have here evidence of the fact that Congress has, through a long 
period of years and upon a number of subjects, exercised its power to 
regulate interstate commerce to the point of absolute prohioition. * 

In the first place, the case of Champion v. Ames, popularly known 
as the lottery case, goes directly, in my judgment, to that point. 
Congress there specifically exercised its power to regulate interstate 
commerce to the point of prohibition, forbidding the uses of theinstru- 
p^^ntniities of interstate commerce for the transportation of lottery 
tickets. 
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Senator Borah. Where is that found ? 

Mr. DiNWiDDiE. In 188 Un^ited States. 

Senatpr Borah. What was the title of the case ? 

Mr. DiNwiDDiE. Champion v, Ames; found in 188 United States^ 
page 321. 

Senator Borah. If those lottery tickets had been wheat, could they 
have prohibited its importation ? 

Mr. DiNWEDDiE. That is a question that is pretty hard to answer. 
I doubt if that prohibition would have withstood the test. 

Senator Borah. Then you come to this proposition: That the 
liquor traflBlc is one that would come under the ban of being evil 
commerce ? 

Mr. DiNWEDDiE. Yes, sir. I know that question has been raised 
over and over again. It was raised the other day on .the House side, 
and I thought for a Kttle while that I was *' stumped'' for an answer. 
I had argued the proposition that the powers of Congress were 
plenary, and had the hardihood to quote Chief Justice Marshall in an 
old case, but a leading and influential case, touching interstate com- 
merce, when he said that the powers of Congress to regulate inter- 
state commerce were plenary, acknowledging no limitations except 
t^hose set by the Constitution itself, and so forth — ^you know the 
quotation. Then I was immediately asked a question similar to the 
one that Senator Borah has just asked. But 1 want to go further in 
quoting the Chief Justice. He said that the only restraining influence, 
practically, on Congress is their own discretion and common sense, 
and the wholesome fear of their constituents ; that it is practically 
the same power that Congress has to declare war. I think I am 
absolutely right about that. I have studied it since. The answer 
was given on the spur of the moment. I was reminded of the old say- 
ing that ^' Fools rush in where angels fear to tread,'' because I am 
not a lawyer, and many a lawyer might hesitate to answer a question 
of that Kind directly. And yet I believe I am right about that 
answer. I do not beUeve Congress could go so far as to stop the 
transportation of breadstuffs and other articles that go througn the 
channels of interstate commerce, which are wholesome and make for 
the material and moral welfare of the country. I beheve such an 
attempt would come up against the provision of the Constitution 
guaranteeing certain rights which we inherently possess. Even 
those rights are subject to control and regulation, but when it comes 
to saying to a man that he shall not transport through the channels 
of interstate commerce an article which confessedly^ makes for the 
comfort and happiness of the people, I think legislation of that kind 
would probably fail. But in the first place such legislation will 

{)robably never get to the courts, because Congress is not going to be 
oolish enough k) pass legislation of that kind. In the first place, 
we can rest upon the proposition that Congress will always exercise 
common sense and the discretion that the Chief Justice said they 
would exercise. I think that statement is in the case of Gibbon v. 
Ogden, found in 9 Wheaton. 
•Senator Borah. I think that is the case. 

Mr. DiNWTDDiE. I think that answers the question. I am frank to 
say that I beheve that kind of legislation would fail if it were passed. 
But it would fail, not because Congress has not plenary power to 
regulate interstate commerce if it chooses, but because that is one of 
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the limitations on the power of Congress to regulate, which does not 
exist anywhere with reference to intoxicating liquors. 

The difficulty which our friends on the other side of this question 
fail to recognize, but which they will more and more have to recog- 
nize, I thint, is that there is a vital diflFerence between the traffic m 
intoxicating liquors and the traffic in other classes of commodites. 
I do not need to read it now, but I will refer to the case of Crowley 
V. Christian, found in 137 United States, page 89 . That is a case coming 
up from California in which the Supreme Court said that ^4t is not a 
nght of a citizen of the United States to engage in traffic in intoxi- 
cating liquors, that that is not a right of a citizen of a State or a 
citizen of the United States"; but I think it is a right of a citizen of 
a State to engage in the traffic of making bread and grinding wheat, 
but even such natural and inaUenable rights ar^subject to regulation 
and control for the common good of societv. 

In this case Mr. Justice Field, speaking for a united court, said: 

It is undoubtedly true that it is the right of every citizen of the United States to 
pursue any lawful trade or business, under such restrictions as are impoesd upon all 
persons of the same age, sex, and condition, l^ut the posvsession and enjoyment 
of all rights are subject to such reasonable conditions as may be deemed by the gov- 
erning authority of the country essential to the safety, healtb, peace, good order, and 
morals of the community. Even liberty itself, the greatest of all rights, is not unre- 
stricted license to act according to one's own will. It is only freedom from restraint 
under conditioils essential to the equaj enjoyment of the same rifht by others. It is 
then liberty regulated by law. The right to acquire, enjoy, ana dispose of proijerty 
is declared in me constitutions of the several States to be one of the inalienable rights 
of man. But this declaration is not held to j)reclude the legislature of any State 
from passing laws respecting the accjuisition, enjoyment, and disposition of property. 
What contracts respecting its acquisition ana disposition shall be valid and what void 
or voidable, when they shall be in writing and when they majr be made orally, and 
by what instruments it may be conveyed or mortgaged are subjects of constant legis- 
lal ion. And as to the enjoyment of property, the rule is general that it must be accom- 
panied with such limitations as wul not impair the equal enjoyment by others of 
their property. Sic utere tuo ut alienum non laedas is a maxim of universal appli- 
cation. 

For the pursuit of any lawful trade or business, the law imposes similar conditions 
Regulations respecting them are almost infinite, varying with the nature of the busi- 
ness. Some occupations by the noise made in their pursuit, some by the odors they 
engender, and some by the dangers accompanying them, require regulations as to the 
locality in which they shall be conducted. Some by the danfferous churacter of the 
articles used, manufactured, or sold require also special qualifications in the parties 
permitted to use, manufacture, or sell Jhem. All this is but common knowledge and 
would hardly be mentioned were it not for the position often taken and vehemently 
pressed that there is something; wrong in principle and objectionable in similar restric- 
tions when applied to the business of selling by retail, in small quantities, spirituous 
and intoxicating liquors. It is urged that as tne liquors are used as a beverage, and 
the injury following them, if taken in excess, is voluntarily inflicted and is confined 
to the party offending, their sale should be without restrictions, the contention being 
that what a man shall drink, equally with what he shall eat, is not properly matter 
for legislation. 

There is in this position an assumption of a fact which does not exist, that when 
the liquors are taken in excess the injuries are confined to the party offending. The 
injury, it is true, first falls upon him in his health, which the habit undeimines; in 
bis morals, which it weakens; and in the self-abasement which it creates. But as it 
leads to neglect of business and waste of property and general demoralization it affects 
those who are immediately connected with and dependent upon him. By the gen- 
eral concurrence of opinion of every civilized ana Christian community there are 
few sources of crime and misery to society equal to the dram shop, where intoxicating 
liquors in small quantities, to be drunk at the time, are sold indiscriminately to all 
parties applying. The statistics of every State show a greater amount of crime and 
misery attributable to the use of ardent spirits obtained at these retail liquor saloons 
than to any other source. The sale of such liauors in this way has therefore been, 
at all times by the courts of every State, consiaered as the proper subject of legisla* 
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10 INTERSTATE SHIPMENTS OF INTOXICATING LIQUORS. 

tive regulation. Not only may a license be exacted from the keeper of the saloon 
before a glass of his liquors can be thus disposed of, but restrictions may be imposed 
as to the class of persons to whom they may be sold*, and the hours of the day and 
the days of the week on which the saloons may be opened. Their sale in that form 



may be absolutely prohibited. It is a question of public expediency and public 
morality and not of Federal law. The police power of the State is fully competent 
to regulate the business — to mitigate its evils ot to suppress it entirely. There is no 



inherent right in a citizen to thus sell intoxicating li(][uors by retail; it is not a privi- 
lege of a citizen of the State or of a citizen of the United States. As it is a business 
attended with danger to the community it may, as already said, be entirely prohib- 
ited or be permitted under such conditions as will limit to the utmost its evils. The 
manner and extent of relation rest in the discretion of the governing authority. 
That authority may vest u* such oflBlcers as it may deem proper the power of passing 
upon applications for permission to carry it on and to issue licenses for that purpose. 
It is a matter of legislative will only. As in many other cases, the officers may not 
always exercise the power conferred upon them with wisdom or justice to the parties 
affected. But that is a matter which does not affect the authority of the State; nor 
f 8 it one which can be brought under the cognizance of the courts of the United States. 

Senator Bacon. Coming back to what I said a moment ago, I would 
suggest, with the approval of the chairman, that in revising your 
remarks you can insert extracts from different cases. 

Mr. DiNWiDDiE. I thank you. 

Senator Bacon. So that they may .appear without taking up the 
time that would be required to read them now. 

Senator Nelson. That is a good suggestion, and I would advise you 
to incorporate some of those cases in your statement. 

Mr. DiNWiDDiE. I will be glad to do that. 

I say, touching on the decision in 188 United States, about which 
I was questioned a moment ago, that decision went to these two 
points, as you will remember. I am quite sure you have read this 
decision. It is in the lotterjr case. There was a strong dissenting^ 
opinion. I am inclined to think there was a dissent by four judges, 
led by the Chief Justice; but that is neither here nor there — the dis- 
sent IS not the law. The law is that lottery tickets are articles of 
interstate commerce and that legislation by Congress prohibiting 
their introductions into and transportation tnrough the channels of 
interstate commerce is forbidden, and that is a constitutional enact- 
ment by Congress. That is what the Champion v, Ames case decided. 

We do not have that difficulty to confront with respect to intoxicat- 
ing liquors, because the great difficulty all these years has been 
that the courts have distinctly held — and they held the same way 
last week in a decision handed down, a week ago Monday — that in- 
toxicating liquors were commodities of commerce and were subject 
to protection, and that after once going into interstate commerce 
must be transported and ultimately delivered to the consignee before- 
the State jurisdiction can attach. 

That is not all. You will remember that three years ago next 
March you completed the revision. of the Penal Code of the United 
States, and as the result of long deliberations by a subcommittee, 
on which three of the Senators who are in tliis subcommittee were 
acting, you adopted what is known as sections 238, 239, and 240 of 
the penal code, which respectively require that there shaU be a bona 
fide consignee for intoxicating liquors shipped in interstate commerce; 
that there shall be no coUect-on-delivery shipments of intoxicating 
liquors; and that there shall be a plain branding on the outside of 
the package of all intoxicating liquors shipped in interstate commerce, 
showing the kind and quantity of liquors contained in the package, 
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and giving the name and address of the bona fide consignee. Those 
amendments were passed when the revision of the penal code took 
place three years ago, and went into effect the 1st of January, 1910. 

Now, I am not going to refer to these. It is not necessary. But 
I refer to section 241 . The three named, I admit, are purely regulatory 
amendments. None is distinctly prohibitory except the C. O. D. 
provision, which is a direct prohibition. But even that was not 
necessary, if the common carriers and express companies would 
themselves refuse to take liquors C. O. D., because it has been held 
over and over again that the collection of the price of articles shipped 
through the channels of interstate commerce is not regularly the 
business of an interstate carrier, and some of the raili?Dad companies 
and express companies had previously declined to go into that busi- 
ness. But this legislation by Congress three years ago settled it and 
forbade it absolutely. 

But I do not get my point out of the liquor amendments to the 
penal code, but section 241, which immediately follows, says: 

The importation into the United States, or any Territory or District thereof, of the 
mongoose, the so-called "flying foxes" or fruit bats, the English sparrow, the starling, 
and such other birds and animals as the Secretar>^ of Agriculture may from time to 
time declare to be injurious ^ the interests of agriculture or horticulture, is hereby 
prohibited; and all such birds or animals shall, upon arrival at any port of the United 
States, be destroyed or returned at the expense of the owner. 

That is a direct prohibition by Congress of legitimate articles. 

Senator Borah. That was within the Ames case ? 

Mr. DiNwrDDiE. I think so, clearly so. And without taking the 
time of the committee I may say that section 242 of the penal code, 
which immediately follows that, goes on to absolutely lorbid. the 
importation of any foreign animals. 

Sec. 242. It shall be unlawful for any person to deliver to any common carrier for 
transportation, or for any common carrier to transport from any State, Territory, or 
District of the United States, to any other State, Territorj^, or District thereof, any 
foreign animals or birds, the importation of which is prohibited, or the dead bodies or 
parts thereof of any wild animals or birds ,where such animals or birds have been killed 
or shipped in violation of the laws of the State, Territory, or District in which the same 
were lolled, or from which they were shipped: Provided^ That nothing herein shall 



prevent the transportation of any dead birds or animals killed during the season when 
the same may be lawfully captured, and the export of which is not prohibited by law 
in the State, Territory, or District in which the same are captured or killed: Provided 
further y That nothing herein shall prevent the importation, transportation, or sale of 
birds or bird plumage manufactured from the feathers of barnyard fowls. 

Sections 237 and 245 go /exactly to the same lengths as to lottery 
tickets and obscene literature, and so on. I am particularly anxious 
to call attention to that because that is on all fours with the Kenyon 
bill and the McCumber bill. Congress has acted to the point of 

Srohibition as we urge and there is no constitutional reason why 
iflferent reasoning should be applied to intoxicating liquors. The 
Crowley v. Christensen, Mugler v. Kansas, and dozens of other cases 
confirm that. 

Senator Bacon. I will say that these sections did not originate with 
that enactment. They were statutes that existed prior to that time. 

Mr. DmwiDDiE. I am glad that you have called attention to that 
fact. 

Senator Bacon. The legislation in regard to those ainmals was 
passed in 1900. 
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Mr. DiNWEDDiE. Yes; 10 years ago or more, and similar enactments 
have been carried and enacted many years before, and on the face of 
all of these facts I can not see where the opponents of this legislation 
have anything to stand on when they claim that as touching intoxi- 
cating liquors they want to take that out of the class in which other 
legitimate articles of commerce are included, they want to take 
intoxicating liquors out and say that as respecting intoxicating 
liquors, you can not prohibit the uses of the instrumentalities of 
interstate commerce for their transportation. 

There can be nothing cited, in my judgment there has been nothing 
cited, through all the years of this discussion that goes to prove the 
inability of Congress to pass this legislation constitutionally. That is 
not all. Just one thing more in that connection. That is, this pro- 
posed legislation is on «3l fours also with the food and drug act. You 
uill notice that in this proposed legislation we are not trying to sub- 
ject at any earlier period of time than the Wilson law does as now 
construed by the Supreme Court the articles of interstate commerce, 
so that there may not be any squint at all toward a delegation of 

Eower to the States, nor any eflFort to give extraterritorial eflFect by 
alting an interstate-commerce shipment at the State line. There 
is notmng like that about tliis legislation. It is a complete enactment 
by Congress itself. It is not aimed at the lawful traffic in intoxicating 
liquors. It is not aimed at what is termed the ^ ' personal use of intoxi- 
cating liquors.'' Our dear German-American friends have not any 
business opposing this kind of legislation. In the firat place, two 
members of this committee who are present have already affirmed — 
and I think Senator Rayner joined in that suggestion ; I know Senator 
Knox did in the previous subcommittee report — that there is no 
Federal question raised when it comes to personal use of intoxicating 
liquors or the importation of liquors from another State for persond 
use. That is a matter that is within the purview of State authority 
anyway, and it has no business to be lugged in here for the purpose of 
arraving sentiment against the passage of legislation proposed to give 
the State necessaiv redress agamst the evils of which we complain. 

Now, what do they want to do ? The States want the privilege, so 
far as the internal liquor traffic is concerned, to judicially determine 
by process of their own State courts whether liquors are there for 
valid or for unlawful purposes. If they are there, as I said a moment 
ago, for lawful purposes, they are not to be interfered with. If they 
are there for unlawful purposes, the State ought to have the right to 
interfere with them. That is practically the bone of our contention. 

But where a State now proceeds under its State legislation and they 
have evidence that there is coming into the community a shipment of 
intoxicating liquor that is consigned to a man they believe proposes 
to use those liquors in violation of law, that that man is a boot leg^^er 
or keeps a '^ blind tiger" or speak-easy, whatever you may call it— 
out West they call it one thin^ and down South another. I think 
down South they are chiefly called blind tigers. In Ohio, where we 
are used to some of the finer quaUties, maybe, of politics, we call 
them speak-easies, but whatever the name may be 

Senator Bacon. It is a more dangerous animal as it gets further 
South. 

Mr. DiNWiDDiE. But whatever they may be called, the State wants 
to find out whether those liquors are there for a legal or an illegal 
purpose, and to get jurisdiction of them. 
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Now the process is this: It can not seize the liquors summarily and 
destroy them. There is not a law in any State in the Union that would 
be upheld if it attempted any process of that kind. These are lawful 
judicial proceedings that the States indulge in in order to get posses- 
sion or nnd out whether the liquors are there for proper purposes. 
It is what every lawyer understands by a proceeding in rem, to deter- 
mine whether the Uquors ar6 there in violation of law or not. 

What we find ourselves up against is this: That when a State, 
through its proper officer, issues a search warrant and the officer is 
directed to go and search certain premises, and if he finds Hquors, 
to seize them and bring them into court, to determine their status, 
they are up against Federal injunctions. It would not be quite so 
easy to do that now, since the Federal Code has gone into effect on 
the 1st day of January, but it was before, and in one State I referred 
to, they can not try it again because they are liable to be sent to jail 
for violating the injunction; if they try it in the State of Okl^hoxna 
the two Federal judges have enjoined all the officers of the State down 
to the constable in the township against enforcing what has been held 
to be the valid legislation of tlie State, as touching liquors shipped in 
from the outside. So the States Where that is done can not even / 
determine whether their Uquors are interstate commerce or not. That 
is an intolerable situation. 

There is a way of determining this thing. Suppose the liquors are 
misbranded. Suppose they are adulterated, or suppose they are 
shipped in violation of the food and drugs act. They can not deter- 
mine this question by the ordinary State process without running 
the risk of being enjoined by the Federal authorities. Now, what we 
are trying to do by this law is for Congress simply to say that liquors 
wliich are shipped into a State for the purpose of violating the laws of 
a State shall be prohibited. I do not need to go further into it. You 
will see it is an entirely different proposition. This legislation has 
been devised out of the experiences of the States in trymg to reach 
this thing through the law as it has been declared by the Supreme 
Court. We believe it is perfectly competent for Congress to pass 
this legislation, because a law of this kind would be full and complete. 
It would not be any delegation of power to the State at all. Its 
enforcement would not depend upon any State enactment, and in my 
judgment it would give tne States the remedy which they need to 
determine these questions judicially for themselves. 

If the liquors are there for lawful purposes, the consignee gets them. 
If they are there for unlawful purposes, the State legislation operates 
with full force and effect. 

Now, with the privilege the committee has very kindly suggested, 
if there are no questions, I think I shall desist, in view of the fact that 
there are others who desire to be heard. 

Senator Borah. I have read over the bill rather hastily. Am I 
correct in understanding that in States where they have passed a 

Erohibition law or local option laws, and where hquor has been pro- 
ibited, that this bill if it became a law would prevent the shipments 
as an absolute proposition into those States and Territories ? 
Mr. DiNWiDDiE. No; that is not correct. 
Senator Borah. Then please explain to me just what it does do. 

Mr. DiNWiDDiE. It would not prohibit 

Senator Kenyon. It prohibits importation for unlawful purposes 
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Mr. DiNWiDDiE. That is correct. With that qualification I answer 
in the aflSrmative. But the question is raised, as to whether it will 
prevent the introduction for purposes of personal or family use, and 
1 would answer that negatively, unless the law of the State itself pro- 
hibits such use. 

Senator Borah. Suppose the law of the State was an absolute 
prohibition. It seldom is; but suppose it was. Then this law would 
prohibit-^ 

Mr. DiNWiDDiE. This law would prohibit the shipment of liquors 
into the State if they were intended to be used in violation of any 
law of the State. But there is no State law now anywhere in the 
United States forbidding the personal use of intoxicating liquors. 
But I am frank to say that I think it is an entirely defensible proposi- 
tion. I think the law of the State, whatever that law may be, ought 
to be enforced and have the opportunity of being enforced without 
tramel from the outside. 

Senator Bacon. I understand the differentiation you make to be 
fliis: If a State has a law prohibiting the sale of intoxicating liquors 
and no law which prohibits the use of intoxicating hquors, when a 
shipment was made into a State if this bill should become a law it 
would be a question for the court to determine whether the consignee 
intended those liquors to be used in violation of law or for use not in 
violation of law. 

Mr. DiNWiDDiE. Exactly; it is a judicial proposition. 

Senator Kenyon. That is a very troublesome c^uestion in this 
matter, which must be a matter of fact. That question has bothered 
me. Here is John Smith who has a shipment for his own use. 
Query: Is it for his own personal use or for some illegal purpose? 
That is a question for the court to determine; that is the difficult 
question. 

Mr. DiNWiDDiE. That covers the point, I think. That is all we 
are attempting to do. I think those other questions are extraneous. 
The beauty about this law, as Mr. Webb expressed it to me tlfe other 
day, is that it expands or contracts with the legislation of the States. 
I call attention in that connection, however, to the fact that we have 
to do notliing further in my judgment than would have to be done in 
the case of the Curtis bill or the Sheppard bill or any other bill of like 
import in the matter of proving 'intent" under this proposed law. 

Unless there is some other question to be asked, or unless some 
of the Senators present desire to be heard, I should Uke to introduce 
some of these ladies present. 

Senator Nelson. Senator McCumber, do you desire to say any- 
thing? 

Senator Bacon. If the Senator will pardon me, I would suggest 
that the Senators who have introduced tills on this subject will nave 
opportunity some other time. 

Senator McCumber. I was going to suggest myself, that that is 
the case, and that we might be heard any time. 

Mr. DiNWiDDiE. Then I am glad to mtroduce Mrs. Margaret Dye 
EUis, who is the legislative superintendent of the Woman's Christian 
Temperance Union, and she will introduce other speakers. 

Mrs. Margaret Dye Ellis. Mr. Chjairman and gentlemen, we are 
not expected to take very much time, although we are quite large 
in nuitibers this morning. I should like to introduce a few of our 
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leaders. First, I will introduce Mrs. Lillian M. N. Stevens, the 
President of the National Woman's Christian Temperance Union, and 
also president of the Woman's Christian Temperance Union of the 
State of Maine. 

STATEMENT OF MES. I. M. N. STEVENS, PEESIDENT OF THE 
NATIONAL WOULAS'S CHBISTIAN TEMPEEANCE XTNION. 

Mrs. Stevens. Mr. Chairman and gentlemen of the committee, I 
will not undertake to apologize for the presence of so many women 
here this morning, because the question under consideration is a 
question of the home, and we are here in the interest of the homes of 
tne Nation, asking and pleading for better protection of the home 
against the home's greatest enemy. I represent, as Mrs. Ellis has 
suggested, the largest organization of women in the world, and at 
our last national convention, wlien every State and Territory and the 
District of Columbia were represented, we passed unanimously a reso- 
lution pledging ourselves to do all we could toward securing some 
legislation like that which is now under consideration before this 
committee. And I may say also that every State Woman's Christian 
Temperance Union has taken similar action. 

My home is in the State of Maine, a State which longer than any 
' other State has had a prohibitory law. It has kept that law year 
after year for more than half a hundred years, notwithstanding the 
repeated and continuous effort for its repeal. The law has been of 
great advantage to the State. It has been a blessing to the State. 
The greatest complaint brought against the law is that the law is 
violated. Tliis violation of the prohibitory law of Maine is made 
easy because the State does not nave control or jurisdiction of the 
subject within its own borders. The State of Maine long ago out- 
lawed the manufacture of liquor in the State. It has no breweries 
and no distilleries. No intoxicating Uquor has been manufactured 
in Maine for 50 years or more. And yet it is sold there in defiance of 
the State law which prohibits its sale for beverage purposes. It 
seems to me it is fair reasoning that it is not right for the State of 
Massachusetts, for instance, to violate or break the laws of our State. 

Gentlemen, I am not going to weary you ; at least I trust I will not, 
because Mr. Dinwiddie has very ably and at length reviewed the 
whole question; but to illustrate what I mean in regard to making 
it easy for the violation of law last summer one day I saw in the 
sheds of a steamship company in Portland, Me., something which I 
knew very well was a consignment of liquor. It bore the name of a 
well known dive keeper. We call them dives in Maine, although 
lately since we have come to think so much of our southern friends 
we also caU them blind tigers. This man was a well known violator 
of the law, a notorious keeper of a blind tiger. He had paid his fine 
over and over again, and ne had been in jail. And yet this liquor 
was consigned to him. It had not been delivered to him; it was in 
care of the steamship company. I wished then that I had been sure 
that I would have been upheld in reporting that this liquor was 
there, that under the search and seizure law it might have been 
seized and taken care of as it ought to have been, but I knew very 
well that I could tot do it because we lack just the protection we are 
here pleading for to-day. 
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Now, you may say: "You are assuming all that." I clipped this 
from the Portland Morning Press the other day when I was leaving 
my home city: 

STEAMSHIP company's RUM — CLAIM OP THE STATE HAS BEEN WITHDRAWN. 

I will not weary you by reading it all — 

The claim made by the State that a quantity of liquor siezed by the deputy sheriffs 
in the sheds of the Eastern Steamship Co., has been withdrawn and the liquor will 
be returned to the steamship company. 

It was still in their care, had not been delivered to the consignee — 

TheoO were among the seizures of liquor made bjr the deputies of Sheriff Moulton, 
being two of the largest, and the goods were all consigned to parties in this city. The 
claim was that they were still in transit and had not been delivered to the consignees. 

Now, the consignees to whom they were delivered were th^ keepers 
of these ^' blind tigers." Then you ask, *' Could they be seized there ?" 
Yes, they could have been, u found, but they are hidden away. 
They have their hiding places and it is very hard to seize the Uquor 
after it has been deUvered to the blind tiger consignee. 

Now, gentlemen, in representing my State, I am also speaking for 
the women of other prohibitory States and prohibitory sections — 
I am glad some of them are here to speak themselves — we are here 
to appeal to you for the enactment of a law similar to that which is 
under consideration. So far as we are able to construe law — you 
gentlemen are able to do it — we approve the Kenyon Bill, and, study- 
mg it carefully, having in view all that we have suffered, all that 
we are suffering in prohibition States for lack of protection, becausQ 
we can not control this question within the borders of the State — I 
beUeve that the provisions of this bill enacted into law will give to 
Maine and will give to the other prohibitory States, and prohibitory 
sections, the protection which the homes of the State ought to have; 
and so on benalf of the women I make this appeal. (Applause.) 

Mrs. Ellis. Georgia is well represented, Mr. Chairman, and I should 
like to introduce a woman from Georgia who reached the city this 
morning. We call her our talking cyclone — Mary Harris Armor. 

STATEMENT OF MRS. MABY HAREIS ASMOE, QF GEOEGIA. 

Mrs. Armor. Mr. Chairman and gentlemen, I think they selected 
me because I can talk faster than any of the 16 other persons 
present. I wish I could say as much in my time as all 16 of them 
if each had as much time as I have. 

I am here to represent preeminently the women of the State of- 
Georgia — the homes of Georgia — and 1 represent also, when I speak 
to-day for this bill, every right-thinking man and woman, every patri- 
otic citizen of the State of Georgia, and I know whereof I speak. If 
you do not believe it, look at the recent election in Geor^a, when 
Dick Russell came out and stood for Uquor. He thought if he f2:ot 
on a liquor platform he could be elected. Joe Brown stood for the 
law as it was, without coming out strongly one way or the other. 
Pope Brown stood square for prohibition. I am talking about the 
last primary in Georgia. Pope Brown stood for the enforcement of 
the present law, for the improvement of it, the abolition of the ' *near- 
beer'' saloon, so called. With two men standing for prohibition we 
wiped Dick Russell off the face of the earth. He was beaten five 
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times. He was beaten twice by Joe Brown and three times by Pope 
Brown. 

I am here to ask you to give us protection in the enforcement of our 
law. The only thing that dampens my ardor at all is that it seems 
an insult to your intelligence to plead with you for the passage of this 
bill. It is the most reasonable tning that could be asked. The Ken- 
yon bill asks that you will not allow the United States Gk)vernment to 
come into Georgia and violate the Georgia law. All that we ask is 
that you will not set the example of law violation to the people of this 
great Nation. All we ask you to do is that you will make intoxicating 
aquor coming into Georgia subject to the laws of Georgia. 

One of the gentlemen has asked whether such a Taw could be 
appUed to the unportation of wheat. I am very glad the question 
was asked. Suppose wheat or com came into the State — ^let us say 
corn, to be eaten by horses — and suppose that that com was rotten, 
and yet a set of rascals were sending it into the State because they 
found a sale for it there, in order to make money; and suppose we 
knew it was giving the horses pelagra or blind staggers ? Then sup- 

Eose a law was enacted prohibiting its importation. I know the 
Fnited States Government would protect us in a law Uke that. 
Gentlemen, the Uquor that is brougnt in is worse than any rotten 
wheat or com that could be brought in. [Applause.] 

I have not very much time this morning to speak, but I am going 
to speak to-night, and I think that Congressmen ought to come and 
hear me. I demand a square deal. You Congressmen are too busy, 
and you think you are too big folks to hear Mrs. Stevens and myselr 
speak; but I tell you we could teach you something. The reason I 
say so is not because we think we are smarter than you — although 
really I think Mrs. Stevens knows just as much as or more than any 
of you gentlemen — but I know some things that you do not; because 
God put brains in my head as well as in your head, and I have been 
trying to use them. I state the exact truth when I say that alcohol, 
no matter where you find it, is a double poison. It is a narcotic ana 
an irritant and a poison to the brain; and just as harmful as any 
drug, Uke morphine or opium, which you pronibit. 

Going back to the wheat and com proposition. Is the stuff we are 
objecting to a legitimate article or commerce? Understand, this 
proposed law does not prohibit it for medicinal purposes, but would 
simply constitute a protection against the violation of our State law. 
Now, when we know that this is a thing such as I have described — 
and no intelligent physician denies it; if any physician does, he is not 
inteUigent; he is 50 years behind the times — ^when we know that it is 
coming in for beverage purposes, then I want to say that if the 
United States Government has a right to protect dogs and cats and 
terrapins, and has a right to dump cold-storage eggs in Washington 
in the sewers, why have jou not a right to stop the shipment of this 
double narcotic brain poison ? 

I am no lawyer, but I have read law some, and I have good sense, 
and I have studied the Constitution of the United States, and I say no 
matter who the Congressman may be who stands up and votes against 
this thing because of its alleged unconstitutionahty, he is a mighty 
poor lawyer. That is what I oeUeve, and you will never convince me 
of anythmg else. 

77224<»— 13 2 
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The gentleman raised the question — and I am so glad these ques* 
tions are raised, because I believe we are here to try to answer anj 
questions that ma^ be asked — they want to know when this liquor is 
snipped in, and this and that and the other about the law. You have 
not got to settle that. Georgia settles whether it is a violation of the 
law, and then it can be carried to the Supreme Court. It simply says 
that Georgia's law in reference to intoxicating liquors shall not be 
violated. Our law has been decided to be constitutional ; the prohibi- 
tion laws in other States have been decided constitutional. The 
liquor men have done their best to tear them* down, but case after case 
has gone up to the Supreme Court, and they have stood the test of the 
Constitution. Now, then, if our law is constitutional, then this law is 
constitutional. [Applause.] 

I am not going to take up further time, except to say that I want 
this proposed bill passed for three reasons : I want it for the protection 
of our homes; I want it for the honor of this Nation, and because it i^ 
a disgrace to this Nation to refuse us this law and come into our State 
and violate the State law and teach our boys that it is right to violate 
any law; and I want it for the redemption of our children. 

Gentlemen, my speech is finished. It will be continued to-night at 
the First Congregational Church. Mrs. Stevens is going to speak 
there, too. 

Now, I want to introduce to you one of the most distinguished men 
in America to-day, a man with a heart as well as with brain — and I 
wish that anv man who has no heart did not have any brain. He is 
here to speak: for Georgia, and there are 15 stalwart Georgians here 
who would be glad to speak and 15,000 at home who would speak if 
they could. [Applause.] 

STATEMENT OF EEV. HORACE M. DU BOSE. 

Dr. Du BosE. Mr. Chairman and gentlemen of the committee, the 
request for the favorable consideration and recommendation of the 
bill now pending before this honorable committee is, as your peti- 
tioners feel and believe, no ordinary submitment, either as to the 
volume of testimony behind it or as to the object which it has in view. 
In fact, gentlemen, it involves the social, the moral, and the commer- 
cial well-being of millions of American people, in eight cases, at least, 
composing the entire people of the Commonwealth making the peti- 
tion, and in the aggregate, including the districts of the other States 
interested, the majority of the population of the Republic. 

Our needs are pressing and great, and it is in the interest of helpless 
multitudes that this request is laid before you. 

A Presbyterian clergyman of my acquaintance once treated me to a 
bit of his experience. He was at that time preaching in the State of 
Kentucky. There was attendant upon his ministry a tjpical old 
Kentucky colonel, who, as some of the gentlemen of that mteresting 
old Commonwealth are, was largely given to his cups. After much 
cultivation of the acquaintance of this Kentucky gentleman my 
ministerial friend thought he might make advances of admonition to 
him. He told him that he did not think he ought to drink. The 
Kentucky gentleman had never heard of such an idea. The idea of a 
man not drinking! * Said my friend, *'I believe it would be good for 
your influence in the community not to drink." The Kentucky gea- 
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tleman answered, ''That is no argument, because I have nomfluence, 
anyhow." ''Well," said mv friend, "I believe it would be good for 
your health not to drink. But that argument did not prevail. 
Then my friend insisted, "If you did not drink it would lengthen your 
days." "Yes," said the Kentucky colonel, "I stopped drinking once 
for a day, and it was the longest day of my life." [Laughter.] 

I understand how presumptuous it would be for one from the 
Provinces to come to instruct tne constituted lawmakers of the Nation, 
but I beseech you that ^ou hear me regarding a few matters that bear 
upon the bill now pending before this honorable committee and that 
illuminate the way to its passage. 

In the first place, I will speak modestly with reference to some 
aspects of the legal situation treated by this bill, for I take it that this 
inquiry and hearing is for the purpose of determining the legal rela- 
tions of this legislation, and particularly as to its admissibility under 
our great national charter, the Constitution of 1787. 

I fullv understand the Articles of Confederation of 1787 are no 
longer tne law of the land, but they are, as was very lucidly shown by 
the distinguished gentleman who opened this argument, full of light 
and illumination. Indeed, their hght is like the red rays of the sun- 
shine which have in them the power of healing and fructifying. 

In that document it was clearly provided that the States might pro- 
hibit the importation or the exportation of any class of goods or 
commodities. I understand that this reservation of rights by the 
States, or this constitution of rights for the States, was grounded 
in moral considerations. But it looks directly. to the end of the 
provisions of this bill as I have read and studied it. Perhaps that 
provision, although it is now archaic as constitutional law, was for 
the purpose of enabling any of the States in the original federation to 

Erohibit the importation of African slaves, a question which even then 
ad assumed a large moral aspect. 

But whether this be the case or not, it clearly leads in the direction 
of this bill, and it serves, to show what were the large moral ideals in 
the minds of the makers of our original Constitution. But granting 
this provision in the ancient and archaic Articles of Confederation 
is no longer law, it is also clear than in the newer Constitution, the 
one which now obtains in its broad and perpetual authority, it was 

frovided — and the provision stands — that the States of the Union — ^if 
do not misread tnat important document — that the States of the 
Union may levy an import tax upon commodities to the extent of 
providing a revenue for the execution of their inspection laws. 

I do not know, indeed, for I am not thoroughly informed upon the 
history of the advance, the interpretation and application of these 
constitutional matters; I do not Know, indeed, if this privilege has 
ever been invoked by B.nj of, the States, but I do realize that if by- 
consent of Congress, as is provided in the Constitution — for this 
legislation, as the Constitution reads, may onlv be secured by the 
consent of Congress — if the Congress consents that the measure now 
pending should become law, and should give it application and 
force, it will complete, as I humbly interpret it, and must interpret 
it, this idea of our constitutional provision. 

But, if that be not forceful, I cite you to the further fact that in one 
of the fundamental provisions of that instrument the Congress of the 
United States is given power to regulate commerce with foreign nations 
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and amongst the several States of the Union, and also with the Indian 
tribes. And in pursuance of this right, gentlemen, a thing too famihar 
to vou for me to need to cite it — and already attention having been 
called by the honorable gentleman who opened the debate to this, 
the Congress has so regulated commerce with the Indian tribes as to 
prohibit among the Indian tribes the sale and disposing among them 
of ardent spirits and intoxicating liquors — I now pointedly raise the 
question as to whether the sovereign peoples of the Commonwealths 
of the Union are not entitled to the same protection, are not entitled 
to the same consideration as are the red Indians upon our western 
frontier. 

Indeed, I pause here to say that there is involved, there is directly 
involved, in this problem the interests and well-being of a large num- 
ber of our population, a half score miUions of human beings, centered 
chiefly in tne States of the South, and particular^ in the States that 
have prohibitory legislation whose interests and whose cases are as 
urgent and as important in this matter as the case of the red Indians 
upon the Bad Lands of our western frontier — the vast negro popula- 
tion, whose presence and whose relation to our industrial body as 
laborers has mdeed made this legislation not only possible, but made 
it necessary , particularly in the Targe States of the South. 

It is in their interest, as well as m the interest of the large Anglo- 
Saxon population, that fine type of southern whites who have rights, 
inherent rights, rights in the largeness of their consciousness and in 
the elements of their innate nobility, that clamor in your ears for the 
favorable consideration of this bill and for its final passage and its 
effective application by Congress. 

The whole question therefore in this bill is with reference not only 
to the legal rights of States, but to the moral rights of people who 
are in these States. 

I would not pass from this point without availing myself of the 
opportunity of emphasizing another aspect of these rights, and that 
is the mutual obligation of the Federal Government and the States 
of the Union to protect the moral needs as also the social well-being 
and the peace of the peoples. I do not speak from the standpoint 
of a lawyer, for I am no lawyer, but from the standpoint of a phi- 
lanthropist and a religious teacher. It was evidently supreme in 
the minds of the fathers and makers of the Constitution that these 
large interests, involving the moral and social well-beingof the people, 
should be adjudicated and administered in a large sense as a joint 
responsibiUty by the Congress and by the States of the Union. And 
there emerges again the cause of these people of whom I have spoken, 
the large and indigent colored population, whose continued indigence, 
whose continued moral helplessness are due more largely to the 
ease with which they secure intoxicating liquors than to any other 
fact or condition. In order that I may compress my ailment, I 
beUeve I would put it in a Uttle parable which I am sure you can 
comprehend. 

Tnere was once a colored man, a typical plantation laborer, much 
given to his cups, and, as a result, was in the usual condition of indi- 
gence and poverty. He had a wife and one single child, a Uttle 
colored boy of some 8 or 10 years, by the name of Toby. He had 
brought his wife and his child, as himself, to the verge of starvation, 
the little money he earned being scarcely more than enough to pay 
his Uquor bill. So tfiey lived in poverty, typical of so large a part of 
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that population. On Sunday evening Sam went to the colored 
church which was part of the complement of the plantation. He 
heard the colored elder preach a sermon, his text concerning the 
dream of Pharaoh, about the seven fat kine and the seven lean kine. 
It started in motion what Uttle intellectual process the old negro had, 
and that night he dreamed a dream. He dreamed he saw three 
black cats, one being a fat cat, one a blind cat, and one a lean cat. In 
the morning he asked his wife to interpret his dream, after the manner 
of Joseph's interpretation of Pharaoh's dream. His wife replied, 
" Indeed, I can't tell you what it means." " You must tell me wnat it 
means," said the old man. 

'' No; I can't tell you nothin' 'bout what it means." * 

But Toby spoke up and said, ''I can tell you." 

''Get away from nyah, I want your mother to tell me." But his 
wife continued to protest that she could not interpret the dream, and 
as Toby insisted he cou]d interpret it, the old man finally let Toby 
give his interpretation. 

''The fat cat is a saloon keeper, daddy; the blind cat is you, and 
the lean cat is me and mammy. (Applause.) 

A very simple parable in the language and vernacular of the plan- 
tation; but it describes our problem and illustrates our situation. 
These colored people who maKe up so large a part of our population 
are, in that large moral sense and m the light of that large appeal, as 
truly the ward, the wards, of the nation as are these people upon our 
western reservations, whom we feed out of the Government Treasury 
and protect with the fjtrong arm of the law. 

We are content, gentlemen, to leave this whole matter to the 
plenary power of Congress. 

It sums itself up at last, as has been clearly shown here, and as I 
am sure you gentlemen kno-w — I do not presume to instruct you in 
that matter — that it is clearly within the powers of this Congress to 
take in hand this legislation. The precedents are numerous, and the 
moral lessons and significance of these precedents are vast, and the 
need is urgent. 

It is the will and wish of the dominant religious and moral elements 
of at least ei^ht of the American States that such a law as this pro- 
posed should DC enacted and should be enforced, and we come to you — 
to whom have been committed our interests^ to whom have been 
committed the reserved rights which were originally the rights of the 
people — we come to you and ask in the way of a consciousness of our 
rights, and also in the consciousness of the luminous perception of the 
Constitution, and also conscious of the power you have in your hands, 
to bring us the correction, to consider the bill favorably. Commena 
it to the Houses of Congress and let us see it pass and tne blessings of 
the wives and mothers not only of these eight segregated States that 
make a pecuUar confederation in themselves, but the blessings of the 
motherhood, the sisterhood, the wifehood, aye, and the chivalrous 
manhood of this great nation, will rest as a benediction on vom* heads. 
May a pillar of cloud go before you by day and a pillar of me by night 
and bring you into that strong fortress of decision and conclusion 
toward which we look as a consummation with confidence; and we 
also look forward to it with prayerfulness and witJi great respect and 
veneration for our national fathers. [Applause.] 

A^. Ellis. May I present Mrs. Boole, of New York, president of 
the Woman's Christian Temperance Union of that State! 
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STATEMENT OF MRS. EIXA A. BOOLE, OP ITEW YORK CITY. 

Mrs. Boole. Mr. Chairman and gentlemen of the committee, I 
represent the Woman's Christian Temperance Union of the State of 
New York. We are an organization with a membership of over 
32,000 women. We are home women, we are Christian women, we 
are women who love our children and are vitally interested in finding 
a way of solving the problem as to how the homes of our State and 
other States may be protected from the curse of the liquor traffic. 
We believe this bill will help solve the problem in the States that have 
outlawed the liquor traffic. We beheve its principles are in harmony 
• with the laws of the coxmtry, and on behalf of these 32,000 women we 
ask your careful consideration and a favorable report. [Applause.] 

Mrs. Ellis. Just one more speaker, Mr. Chairman. 1 wish to 
introduce Mrs. George, president of the Pennsylvania Woman's Chris- 
tian Temperance Union. 

STATEMENT OP MRS. ELLA M. GEORGE, PRESIDENT OF THE 
WOMAN'S CHRISTIAN TEMPERANCE UNION OF PENNSYL- 
VANIA. 

Mrs. George. Honorable chairman and members of the committee 
and friends, I represent the Woman's Christian Temperance Union 
of Pennsylvania, 25,000 strong. 

We are one of the original 13 States. Pennsylvania, you know, is 
the home of the old Liberty Bell, and from our State its notes rang 
out in clear and decisive tones, ^'Proclaim ye libei ty throughout the 
land, to all the inhabitants thereof; and we are asking to-day, honor- 
able gentlemen, that liberty be given to these States who have 
banished the rum traffic from their borders, that their hands be untied, 
and that they may have the Uberty to protect themselves. Is it not 
reasonable ? Is it not just ? We ask this and we plead with you that 
you will hear our prayer, and if you do we are sure the blessing of God 
will rest upon you. [Applause.] 

Mrs. Ellis. We have representatives here not only from the States 
from which you have heard, but also from Illinois, North Carolina, 
Massachusetts, New Jersey, Maryland, and Kansas, and I should Uke 
Dr. McLeod, pastor of the First Presbyterian Church of this city, to 
give you a message just received from r>r. Crafts, who is in Kentucky, 
as a message from the State of Kentuckv. 

Senator Nelson. We will be glad to hear Dr. McLeod. 

STATEMENT OF REV. DONALD C. McLEOD, OF WASHINGTON, 

D. C. 

Dr. MoLeod. Mr. Chairman and honorable members of the com- 
mittee, as has been indicated, I speak as the mouthpiece this morning 
of the superintendent of the international Reform Bureau, Dr. 
Crafts. I iiave the honor to be secretary of the International Reform 
Bureau. This is the message I have received from Dr. Crafts: 

To the Subcommittee of Senate Judiciary Committee having charge of hearing on inter- 
state liquor hill: 
The International Reform Bureau, being one of the 26 organizations that, after two 
days' thorough discussion, agreed on the bill now known as Kenyon-Sheppard bill, 
as the most available bill to remedy the nullification of State liquor laws through 
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Federal protection of interstate commerce, urges that speedy relief— this or some 
stronger bill — be given to the Southern States, where undersigned is now speaking in 
the interest of this bill, and where such interference with States rights is peculiarly 
exasperating. 

As a way has been found to remove Federal protection from interstate shipments of 
powder and of yellow oleomargarine and lottery tickets, we appeal to the able lawyers 
of the Senate Judiciary Committee to find a way to remove tnat shield at least from 
interstate shipments of liquors consigned to those engaged in liquor selling in defiance 
of State law. 

Respectfully, Wilbur F. Crafts. 

Mrs.. Ellis. Permit me now to introduce Mrs. George Green, of 
North Carolina, who would like to address you briefly. 

STATEMENT OF MRS. GEORGE GREEN, OF NORTH CAROLINA. 

Mrs. Green. Mr. Chairman and gentelmen of the committee, I 
am from North Carolina, and am prepared to state that the prohibi- 
tion law in North Cq^rohna has improved our conditions a great deal, 
and yet there is to a certain extent a lack of enforcement of the law. 

On Christmas day last we had a tragedy that would bring home 
to anybody the practical results of the. nonenforcement of tne law. 
That tragedy was caused by the seUing of whisky that came from a 
*' bUnd tiger" to a young man who, under the influence of that liquor, 
shot down another young man on one of the street corners oi my 
town. 

We ask you, honorable gentlemen of the committee, to give us a 
favorable report upon this bill. We ask for protection in our homes 
in the matter of the enforcement of our laws. We want our laws 
enforced. We have, as I have said, an improved condition by 
reason of our prohibition law, but we want to be able to have our 
law enforced. Originally where we had 23 gallons of whisky con- 
sumed in our State we now only have 2 gallons consumed, and as 
you can see, that is a groat improvement. 

I have had an opportunity to go among the people, and I know 
of the improved conditions. 

As a mother and as a citizen of the State of North CaroHna I ask 

?rou honorable gentlemen to give us a favorable report upon this bill. 
Applause.] 

Mrs. Ellis. I will introduce Mrs. Carter, of North Carolina, who 
will also address you briefly. 

STATEMENT OF MRS. CARTER, OF NORTH CAROLINA. 

Mrs. Carter. Mr. Chairman and gentlemen of the committee, I 
did not come here in time to find out just where our North Carolina 
people were going to sit. I feel that I can not afford to let an oppor- 
tumty go by without pleading and begging of you to pass tliis pro- 

f)ose(i law. It is something that we need very much in North Caro- 
ina. We have in Washington, N. C, about 6,000 people. We have 
convicted 25 ^'blind-tiger keepers since the 1st of September;' but 
we did not convict any until we women, I think I may say, got the 
recording judge, the recorder's court, on our side, and then the city 
attorney. The city attorney was to receive $5 for every convicted 
case. So now, with this law that is proposed, the Kenyon bill, we 
can still handle the courts of North Carolina to a certain extent until 
it will do some good, and otherwise it will not do any good. 
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I want to state right here that I am there to work as well as I can^ 
and I intend keeping behind everj^ one of our politicians, because I 
am a poUtician myself to a certain extent. This morning I have 
tried to see our Senators, and I succeeded in seeing one of them. 
Senator Simmons was not in, but I succeeded in seeing Eepresentativ^ 
Small. I left word at Senator Simmons's oflBice that I represented 
Hyde County and Beaufort County, and if there was anything he 
could say in our behalf we would be glad to have him say it ; we would 
be glad to have him^ come here before this committee and say anything 
he could. Otherwise, if he was too busy to come I could appreciate 
the nosition that he might be in, because when I go back I will be busy 
until after election. [Laughter.] 

I do not know anything about woman's suffrage, at least I have 
never felt any tremendous interest in it, although, of course, I am 
interested in the welfare of women and children generally: but after 
going around with petitions all over our town, and after a hard day's 
work, trying to get people to sign a petition, I knew something about 
the difficulty and the disagreeable features of such work. To go 
around getting people to sign a petition makes me feel like being right 
out for woman's suffrage: i felt like I would be a suffragette a dozen 
times over. The -time must come when I will not have to go and 
plead in the way that I have done, and I want the time to come when 
my name will mean as much to Senator Simmons and Representative 
Small as the name of any man in my town. [Applause.] 

So when I go back and they say that I said I was a woman sujQFragist 
in Washington, I will be glad they think I am. As I say, I want the 
time to come when I will hot have to humiliate myself to get anything 
done or to get any petition signed that is in the interest of what is 
right and just. 

I thank you gentlemen of the committee very much for your 
attention. [Applause.] 

Senator Nelson. Are there any others that desire to be heard ? 

If there are no other ladies who wish to speak, are there any other 
gentlemen that you desire to be heard, Mr. Dinwiddie ? 

Mr. Dinwiddie. There are quite a number here from Georgia that 
would probably like to speak, and I should be very glad to have them 
heard. Can I ask this question, Mr. Chairman ? How much time do 
you anticipate that you can give to us ? 

Senator Nelson, i think we can stay here until 1 o'clock. 

Mr. Dinwiddie. I would like to have about two minutes for one 
further suggestion that I would like to make to the committee before 
you close your session. 

(Mr. A. W. Evans, of Georgia, was introduced.) 

STATEMENT OF MR. A. W. EVANS, OF SANDEESVILLE, OA. 

Mr. Evans. Mr. Chairman and gentlemen of the committee, in 
Georgia we have a pr6hibition law. Let it be said here — and it can 
not be successfully denied — ^that Georgia is in an incalculably better 
condition than she was before the enactment of the State pronibition 
law. [Applause.] 

Statistics will prove that the amount of whisky consumed in oui 
State is less than ever in the history of our great State. 
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We are very proud of the fact that we accomplished State prohibi- 
tion as the pioneer of our Southern States. We set an example there 
which was very promptly followed by our neighbors. 

It can be shown by statistics that the consumption of whisky has 
been very much less. It is true that two States contiguous to Georgia 
are not dry. The State of Florida, in which is the city of Jacksonville, 
is a wet State. In that State and in that city of eJacksonville are a 

g-eat many wholesale liquor places. That State sends over into 
eorgia an endless stream of whisky. 

We plead for the passage of this law for the reason that if you give 
us this law we can stop the importation of whisky for illegal pur- 
poses in Georgia. Depend upon us for that. 

We do not undertake to say that no man has not the constitutional 
right to order whisky whenever he feels that it is necessary for his own 
personal consumption, or for medicinal purposes in his family; we 
are prepared to concede that; but we do know that 95 per cent of the 
whisky that now comes from our neighboring State, comes not for 
personal consumption in the sense that it is shipped in the original 
package to the consumer, but it comes to hijp. who is dispensing it out 
to the consumer, it comes to what are called blind tigers. I live in 
the interior of my State and in that part of the State, and in fact all 
over it, we can soon spot, we can soon locate, him who is receivirg 
whisky not for his own consumption. We are doing it now in a 
measure. We are using some of the statutes which we now have for 
the purpose of seizure, and we are convicting men of the illegal sale 
of wnisKy by the laws which we now have. But we are handicapped 
and all over the State — and other States suffer from the same 
thing — we are suffering because our hands are tied, because they 
plead at once the protection of the interstate commerce law. 

Chattanooga and Jacksonville flood our country with literature 
froxn liquor houses. There is scarcely a mail that comes to my office 
that does not bring letters from whisky houses. They make it 
very easy to order whisky. If it is far removed, especially if it is 
removed a thousand miles away, the consumption of whisky will 
be reduced proportionately. I represent women, it is true, but I 
plead not only for women, I plead for the patriotism of the men of 
Ueorgia, for the men who stand for the right, and I plead for our 
grand old State; and if you give us this protection we will continue 
to increase, and it will be interesting to note the increase in our 
material resources in the last two years. It would astound some 
carping critics if they would study the increase. It is astounding. 
The great progress our State has made is remarkable. She is the 
Empire State of the South, and she hopes so to remain, but the 
great thing we need in order to keep up this progress is the law for 
which we plead this morning. 

STATEMENT OF ME. N. E. MAESHBXJBN, OF LA GEANGE, GA. 

Mr. Marshburn. Mr. Chairman, ladies and gentlemen, I want to 
give you a concrete example of our difficulty in dealing with the 
Bquor question. I will not take long. We live right on the borders 
or Alabama. I am a merchant. We have in our neighborhood 
one concern which under the present law received on one day early 
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in December 3,200 pints of whisky; and on the 16th dav of Decern- 
oer, or thereabouts, from another station he received 2,000 pints 
more. 

Senator Nelson. Does it come in pint bottles ? 

Mr. Marshburn. Yes, in casks, or 100 pints to the cask. 

Senator Kenyon. What is the size of the town ? 

Mr. Marshburn. Something like 8,000 people. 

Senator Bacon. Troup County is a good deal larger than that. 

Mr. Marshburn. Troup County is a very large county, yes. I 
was notified before the whisky left the depot, I bein^ president of 
the Law and Order League of that county, but I had no power to 
stop it. It was carried to the place of the purchaser, which was 
just outside the incorporated limits of La Grange, not more than 
50 yards from the incorporation Une; he there debauched our boys, 
the whole Christmas through, with that whisky. We pleaded with 
our sheriff to stop it. He said, ''My hands are tied;'' but, gentle- 
men, if we had the law that the Kenyon bill proposes to give us I 
would at once have sworn out a search warrant and searched the 
premises and put a stop to it. The purchaser of this whisky defies 
us. He rides openjy tnrough our streets. He is becoming one of 
the richest men in our section. The president of our bank told me 
not more than two weeks ago that this man had more ready cash 
at his command than any other depositor outside of the corporations 
in that town. Three years ago, or a few years ago before the prohibi- 
tion law was passed, he was one of the poorest men we had. 

You say the Constitution prohibits you from passing this law, or 
some of you intimate that. Have you not passed the law that pre- 
vents opium from coming into this country, except to a limited extent ? 
Is it not so that there is only about 50,000 pounds of opium allowed 
to come into the country ? Is not that so ? Is it not true that you 
have passed laws that prohibit lottery tickets being distributed 
broadcast as they were when I was a boy 16 or 17 years old? I was 
brought up with one of the members of this committee. I have 
always reverenced him; I thought he was too big to be governor of 
Georgia. We have got him where we want him. [Applause.] 

Gentlemen, give us this law and we will show you what we can do. 

It is restrictive, you say? That is not so. The northern cities 
know a good thing; they are the quickest to grasp a good thing, and 
if you want anything done and you let the northern people know it, 
they catch hold at once. See now it is catching. See how other 
States are asking for this protection in the way of dry counties, not 
by States — which will eventually come — but by counties. 

If you have got the power to stop these lottery tickets from going 
through the mails, why not have tne power to stop your own post- 
masters from writing tne money orders that go to these liquor houses ? 
They do it. I have seen it done right there, by the postmasters, 
agents of the United States Government; they are writing out 
Uquor orders. You say you can not stop it ? Stop that part of it, at 
least, or stop the mails being flooded. I nave never touched a drop of 
whisky, I have been a teetotaler from my birth up almost, and I 
do not know the influence of intoxicating liquor; but I get daily in 
my office anywhere from 3 to as high as 25 of these circulars, to which 
I have referred, advertising intoxicating liquors, and of all the mean 
stuff that they are offering you never saw anything to equal it. 
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They oiOFer gallons of whisky at a nominal sum, proposing to prepay 
the freight, enticing young men and boys and the poor ignorant 
ne^oes, who can not withstand the temptation to order a little 
wmsky. You know too well that the families of these negroes suffer 
for the want of the necessities of life bv reason of the money that is 
spent for alcohohc liquors. If you will only do what we suggest it 
will go a long way toward stopping this nefarious trade in liquor 
in these dry counties. [Applause.] 

STATEMENT OF MR. C. L. GEEAVES, OF HAWKINSVILLE, GA. 

Mr. Greaves. Mr. Chairman and gentlemen of the committee, I 
come to represent the moral forces of Pulaski County, Ga. Pulaski 
County is one of the black counties of the State. We have a very 
large negro population, and, I am sorry to say, it is one of the most 
lawless counties in Georgia. Ninety-five per cent of the lawlessness 
in the county, the sheriif tells me, is due to liquor that is brought in; 
and, on account of this liquor that is brought in, there are anywhere 
from three or four to a dozen murders committed in a year, nearly all 
among the negroes. It is a county in which the negroes meet together 
for their mullet suppers, suppers at which they have half a bushel, it 
may be, of mullets of uncertain age, and a gallon of whisky. Before 
morning ever3'^body is drunk and razors and bullets are flying through 
the air. At such a debauch it is no wonder that frequently some 
negro is hurled into eternity and another one into the chain gang^- 
for that is about all they ever do with them. 

I am a friend of the negro, and I think every right-minded white 
man is. I am a friend of the negro, and I look out upon the county 
and see the debauchery and misery that is caused by it, and I come 
here to appeal to you for some such law as this, which will protect us. 
We appeal to both Democrats and Republicans. It is upon a slogan 
of democracy from the beginning, local self-government, that we 
appeal to the Democrats. I appeal to the Republicans because the 
Republican party has always felt that the negro is its peculiar ward. 
So I appeal to you both, independent of party, to see to it that the 
poverty-stricken negro is rescued from his enemies. Of course, we 
can not elevate them all, but we can accomplish a great deal. Per- 
haps you have heard of the negro who went into the store to buy a 
razor and the clerk tried to sell him a modern Gillette safety razor. 
He was not interested in it at all ; he said he wanted a razor for social 
and religious purposes. [Laughter.] 

I want to say that I think whisky is as bad for a white man as it 
is for a negro. It comes in by freight in that part of the country. 
A while ago I know nine barrels came in at one time, and a certain 
man got it and retailed it out. But I am glad to say that that man is 
on the chain gang now. We sent five white men to the chain gang 
to work with the large forces of negroes on the chain gang. It was an 
appropriate place; the white men found their old customers right 
there. We had to go into those men's places of business and seize it, 
and of coui'se it would be much easier if we had a law which would 
make it possible to prevent it coming in. 

So, as I have said, I come here to represent the moral forces of 
Pulaski County, and I also come to represent the old negro ** mammy " 
whose son is doing time in the chain gang; and I also come to rei)r(v 
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sent the white women. Before I left home I faced a committee of 
half a dozen members of the Woman's Christian Temperance Union, 
every one of whom is of a Georgia family of high standing, but of that 
number three lives have been made tragedies by liquor. One of 
them has a brother on the chain gang; she and that brother are the 
children of a gallant old Confederate captain; another has a hus- 
band tbat was a drunkard; another has a husband who is a fugitive 
from justice for committing murder on a drunken spree. 

We eome to you not as sentimentalists, but uith the moral con- 
ditions of our home at stake and we plead to you in God's name to 
give us the relief we seek. [Applause.] 

STATEMEITT OF MR. W. B. STUBBS, OP SAVAISWAH, GA. 

Mr. Stubbs. Mr. Chairman and gentlemen of the committee, I 
appear in behalf, primarily, of the Woman's Chi-istian Temperance 
Union of Savannah, Ga. 

I am not a constitutional lawyer, but there are two phases of this 
matter tha^ appeal to me, two matters connected \\dth the law, and 
I would like you to consider them in the determination of action 
upon this bill. 

The first is that our forefathers who framed our Constitution wisely, 
it seems to me, provided that citizens of any State should have in all 
of the States the rights of the' citizens of the other States. But it 
certainly never was contemplated that a citizen of Tennessee should 
exercise in Georgia rights which a Georgia citizen could not exercise. 
Surely that never was the spirit or letter of the Constitution. 

Now, may I illustrate? A short time ago I was in Chattanooga^ 
Term., which after a tremendous struggle passed the 4-mile law, 
which was practically a prohibition law. As I walked up and down 
the streets of that city I saw a wholesale whisky house, and I asked 
the citizens why that was there and the answer was, *'That man can 
not sell whisky in Tennessee, but he can ship whisky just across the 
line into Georgia and sell it.^' 

Now, gentlemen, as patriotic Americans, as sons of" our Revolu- 
tionary fathers, I appeal to you that no matter what difficulty is in 
the way, our forefathers never contemplated that a man should 
com^ into the State of Georgia from the State of Tennessee and do 
things that were not permitted by the laws of Georgia to her citizens. 
[Applause.] 

I nave faith enough in you, I do not care what party you b^ong to 
or what faction in Congress you belong to, to beueve that when you 
face that situation you will nnd a remedy for it, and if this bill gives 
a remedy I beg you, in the names of those women and thousands of 
foreigners who come to our shores and who are getting our ideas of 
liberty, to give us some relief — this bill or some other bill. 

There is one other phase of it. In the city of Savannah, where 
our prohibition law, as is known to all men, is violated — and I am 
free to confess before this committee in standing for that law I stand 
in almost a hopeless minority — down there we have passed a law 
known as the blind-tiger nuisance law." It puts a place where 
whisky is illegally sold on the footing of a nuisance and gives any 
citizen a right to prepare a petition to the judge of the superior court 
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for an order requiring the abatement of the nuisance, for the enjoin- 
ing of the illegal sale, and for the abatement of the place as a nuisance. 

Some of our citizens in one section of the town, a resident section, 
agreeing with these good women that we ought as far as possible to 
show our boys how to respect the law, determined to make an effort 
to enjoin, and we have indicted six of those men in that section of 
the city. 

Now when we come to the matter of proof, we find to our dismay 
that the Federal Government is in a position where it is absolutely 
antagonistic to the enforcement of the law. The Federal law pro- 
vides for a special receipt, as it is called, issued hy the internal- 
revenue collector to a man who proposes to retail hquor, and also 
an appUcation, in which he answers certain questions, and either of 
those IS made prima facie evidence of the fact that the man is seUing 
liquor, whether it be on the criminal or on the civil side of the court. 
Now when we appljr to the Federal authorities for a certified copy of 
this special tax receipt or the appUcation which tliis man has signed 
we are met with the proposition that it is not against the law of the 
United States for this man to engage in the retauing of liquors in the 
State of Georgia, and it is not the poUcy of the United States to help 
prosecute a man who is not doing a thing that is against the laws of 
the United States, and therefore they can not permit the internal- 
revenue collector to furnish us a certified copy of that which is 
made evidence by the laws of Georgia. That creates a situation 
which I believe as patriotic citizens you will remedy when you see 
it, and see that these States get their rights and have a right to 
enforce their laws. [Applause.] 

Mr. DiNWiDDiE. Can I say one word in that connection, Mr. 
Chairman, for fear that there may be some misapprehension in regard 
to it? Doubtless many of the people, as has been disclosed, are 
interested in the enforcement .of laws in respect to iiftoxicating 
liquors. Touching the matter just mentioned, I will say that if any 
man will bring to my attention a collector of internal revenue 
who refuses to abide by a law that Congress passed on the 26th of 
June, 1906, requiring a certified copy of the names of the men who 
have paid the special tax, the $25, as retailers of Uquors, I will see 
that it is brought to the Treasurv Department's attention, and I 
guarantee from what has been said to me by officers of the Govern- 
ment that it will be made pretty warm for lum because he is ordered 
to do it by the law that we helped to have passed. 

As to record No. 11, I know nothing. As to record No. 10, which 
is a list of those paying the tax, they are required by law to furnish a 
certified copy to officers of local courts for the purpose indicated 
by the remarks of the gentleman who has just spoken. 

Senator Nelson. I would like to supplement what you say. I had 
occasion, day before yesterday, to Iook up that same matter at the 
instance of parties in mv State. There is a regulation of the Treasury 
Department which holas that they will furnish certified copies of these 
documents upon the order of the judge of the court. So, if a case is 
pending in court, if they get an order from the judge, they can get 
certified copies from the Treasury Department. 

Mr. DiNWiDDiE. Yes; I wanted to make that clear, so we might 
not be under a misapprehension. 
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Senator Nelson. And, as you say, that record No. 10 is open to 
public inspection. 

Mr. DiNWiDDiE. Yes, sir; and is preserved by the collector. Any- 
body during reasonable business hours, can go there and inspect that 
record. Of course that involves nothing, so far as proof is concerned; 
but they can go there and get the facts upon which to base a prosecu- 
tion in the presence of a law like the gentleman from Georgia suggests; 
and since the passage of the law of 1906 they can get the certified copy 
as evidence in the court. 

Mr. Stubbs. I am very much obliged to you. I hold a letter from 
the revenue officer here on which I based my statement. 

Senator Nelson. You can file that if you like. 

Mr. Stubbs. The insufficiency of the law is what I was calling atten- 
tion to. The law that Mr. Dinwiddie has in mind does require that 
an alphabetical list of the people in Georgia who take out special- 
revenue receipts, with the place where they do business, and what 
business they are doing shall be displayed in the office of the internal- 
revenue collector, and the prosecuting officer of the State can asfe for a 
copy of that and get it; but here is a civil proceeding, and we apply 
for a certified copy of his application or his special receipt and we are 
met by the statement from tlie internal-revenue officer that under the 
laws of the United States he can not furnish it. That is what I am 
talking about. 

Senator Bacon. Please file that letter, or a copy of it. 

The letter is as follows: 

Treasury Department, 

Washington, January t4i 191i, 
William R. Hewlett, Esci., 

Attorney at Law, fi-8 Citizens'' Trust BKildingj Savannahy Ga. 

Sir: I beg to acknowledge receipt of your letter of the 18th instant, requesting that 
Collector Jackson, of Atlanta, be instructed to furnish you the original applications 
or returns on Form 11 of special taxpayers for use in proceedings pending against 
the parties under the State law prohibiting the sale of liquors. 

In reply you are advised that the returns in question are made imder compulsion 
of law for purposes jn connection with the revenue of the United States, and should 
not be used for any other purpose. 

The reason for this is plain. The sale of spirituous and fermented liquors is not a 
crime under the Federal laws, but is a proper subject for taxation, and a person mak- 
ing return for special tax can not refuse to answer any questions propounded to him 
on the ground that his answers may incriminate him because the business he proposes 
to engage in is, imder the Federal laws, not a crime. Under the State laws, however, 
it is a crime, and if a person was put on the stand in a proceeding under the State 
laws he might refuse to answer because his answers would incriminate him, and it is 
for this very reason that it is sought to utilize the returns made to the United States, 
and thus secure, by indirection, evidence which is estopped by the Constitution 
frem being secured directly — a proceeding to which the Federal Government can not 
be a party. 

The right of the Secretary of the Treasury to the control of the files and records of 
the Treasury Department has been passed upon by the Supreme Court of the United 
States in Boske v. Comingore (177 U . S., 459). 

Under the provisions of the act of June 21, 1906, a certified /lopy of record 10, show- 
ing the names of those persons who have paid special tax may oe furnished to prose- 
cuting ofl&cers by collectors of internal revenue, but this office accepts this as an ex- 
pression of tlie legislative intent as to the extent to which this office snould go in aiding 
prosecution of Federal taxpayers. 

Your request must, therefore, be denied. 

Respectfully, R. E. Cabell, 

Commissioner. 
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STATEMENT OF ME. W. A. HUCKABEE, OF DOUGLAS, OA. 

Mr. HuoKABEE. Mr. Chairman and gentlemen of the committee, I 
do not wish to make a speech. I want to ask a question, to which I 
do not expect an answer. 

Will this bill, if enacted into law, make it possible hereafter for 
liquor licenses to be issued in dry States? The issuing of those 
licenses is one of the greatest troubles. 

One other thing. My children call one of the antebellum negroes 
''Mammy'' and she calls them her children. And when I go out 
over the State and look at the children of these old mammies, hun- 
dreds of thousands of them, who are to-day in bondage (worse bond- 
age than slavery), in the chain gangs of the several counties — and it 
is not only so in Georgia, but it is so in all of the black belt of the 
South — my heart goes out to them. My heart aches for them. 
They are brought to that condition, gentlemen of the committee, 
through the influence of intoxicating hquors, and we are largely 
helpless. I lust wanted to bring that matter to your attention. We 
love these old negroes; I am sorry that we do not love the young 
ones as much as we do the old ones. But we would if they could not 
get the liquor they get. If it were so that they could not get any 
nquor, they would be just as good members of the community as their 
ancestors. I certainly hope you will recommend the passage of this 
bill. It would be a blessing if you would do so. 

I certainly hope that the Congress of the United States will give us 
who are in dry territory this renef that we seek. I believe you will. 
I have faith m humanity. I beheve you will do it. I am looking 
forward to it. I am looking for more than that. I beheve that in 
25 years or less time we will have this glorious nation of ours free from 
alcohohc liquors. [Applause.] 

We of the South are a trustful people; we have a conviction, 
founded in the eternal truth, backed by the infinite God. We are 
hoping, we are believing, we are trusting, and as long as the principles 
of righteousness and justice are in the hearts of our people and the 
infinite God is on Pis throne, failure will not be written in our vocabu- 
lary. Whenever old Satan shall succeed in ousting God from His 
kingly throne and is himself placed upon it, and whenever the prin- 
ciples of righteousness and justice die in the hearts of our people, 
then will we admit we are beaten, and not till then. [Applause.] 

STATEMENT OF ME. W. A. CHASTAIN. 

!N^r. Chastain. Mr. Chairman and gentlemen of the committee, I 
come from Monroe, Ga. I have no speech, but I want to say that I 
represent the local Woman's Christian Temperance Union of Monroe, 
in Walton County, and to say that they had a rousing meeting recently 
and moved that 1 should come here and attend this meeting. When- 
ever five or six women — level-headed and brainy women — resolve 
in meeting that I shall go anywhere, I generally take the next train 
and go. 

I am here for that purpose. They are trying to do things down there 
in Georgia. We are not asking you gentlemen to do what we can do 
for ourselves. We need this assistance from you. These women sent 
out letters over the county, 2,500, in the gubernatorial campaign, 
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and they are working at home and doing all they can for the cause in 
which they are so interested. 

' I have peen told by persons that seem to know that they will guar- 
antee that they can go to the express office there and can get a pack- 
age of liquor, and they have nearer ordered any, and the supposition 
is that it is in the bacKground, with a blank tag on it, and wnenever 
a person asks if there is a package there, if he is initiated in the pro- 
cedure, the express agent will go oack and see and report the chaises, 
and the chaises are paid and the liquor is dehvered. 

I do not Imow whether that is true or not. I believe I can stand 
in one place and with a sling shot fire a stone that will reach five homes 
where there is a drunkard. Most of that is from liquor sold in blind 
tigers. I just want to emphasize the request and urge the passage 
of this bill. [Applause.] 

Mr. DiNWiDDiE. Time is getting short, and I would hke to have 
Senator Kenyon say a word before you adjourn. I want to say just 
one thing. 1 think Senator Kenyon will allow me to do this. 

I knew what kind of testimony we would have from our friends 
who are here this morning, and therefore I contented myself with 
speaking solely on what I thought was the constitutional or legal 
side. The matter was adverted to by one of the other speakers, bufe^ 
I want to call attention to another fact, and give the citations for it, 
and I think it proves the power that Confess has in the matter. 

One of the leading Congressmen that voll handle this matter on the 
other side of the Capitol came to me the other day and said, ''You 
people over the country have won your case so far as the policy of 
this bill is concerned, Mr. Dinwiddie, and,'' he said, ''you do not have 
to say anything to me about the policy of this legislation; there is no 
question about the fact that the States ought to have this remedy. 
What I want to know is, can we constitutionally give it to them ?'' 

That is why I confined myself largely to the line of argument I 
followed this morning. After 1 got away from him I lit upon that 
section of the Constitution which, I thmk, shows absolutely that 
Congress has power to enact this legislation. We confuse things a 
good deal by not getting right down to the section of the Constitution 
which applies and readmg it. 

It says that Congress shall have power 'Ho regulate commerce with 
foreign nations and among the several States and with the Indian 
tribes.'' 

Now, if Congress did not exercise the power to regulate commerce 
with foreign nations by prohibition at any time and if Congress did 
not, as I have shown it has, show its power to regulate interstate 
commerce in other articles by prohibition, there is an analogy here, 
and it has exactly the same power to regulate commerce with the 
Indian tribes, because from the beginning of the Government Congress 
has legislated on the line of the prohibition of the sale of licjuor among 
the Indians. I have a copy of the ''43-gallons-of-whisky" case. 
This was sent to me by an officer of the Indian Bureau upon another 
matter several months ago. This was taken from 93d United States. 
That legislation has been followed and upheld all through the years 
by the United States Supreme Court, ana it goes clearly to the right 
oi the Congress o^ the United States under its power to regulate 
commerce with the Indian tribes to absolutely prohibit the liquor 
traffic, the introduction of liquor into the Indian country, and even 
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the establishment of a prohibition zone surrounding the Indian reser- 
vations, even within tne Umits of a sovereign State, or under the 
power of Congress to reflate commerce with the Indian tribes, which 
is directly delegated to it in the same article as that which delegates 
its power to regulate commerce among the several States. 

So I think we have our case proved as to the power of Congress to 
prohibit commerce in intoxicatmg liquors. 

Senator Borah. Justice Harlan said in a case in which the majority 
of the court agreed that the power of the National Government over 
interstate commerce was the same as the power of the State govern- 
ment over interstate commerce. 

Mr. DiNWiDDiE. Yes, sir. 

Senator Borah. If that is true, and the State can prohibit the 
importation of intoxicating Uquors in the State, why nas not the 
National Government the right to prohibit here in the United States ? 

Mr. DiNWiDDiE. I would say that was still fxurther confirmation of 
our proposition. That is so, in my judgment. 

Now, I have simply this further word. Mr. S. B. Horton is here 
representing the Seventh-day Adventists, and he desires to file some 
statements here to go in as a part of this record. He has indicated 
what he desires to have printed, and I would Hke to have that privilege 
extended him. 

Senator Nelson. If there is no objection, that may be done* 

The statement is as follows: 

STATEMENT OP MR S. B. HORTON. 

As representing the Seventh-day Adventists' principles of temper- 
ance, I favor this and all similar legislation. 

That the saloon is a most prolific source of crime no one can deny. 
To do so, one must close his eyes to a multitude of facts of everyday 
occurrence and deny to reason all logical deduction. He must deny 
the relation between cause and effect and say that a mad man is as 
safe as a sane one. He must rule out the record of our poUce coxurts 
and brand the testimony of experienced judges and oistinguished 

i'urists as false and untrustworthy. Only last November Judge Kim- 
)all, of the Federal branch of the poUce court of the District of Col- 
umbia, said: 

Many years of close observation as judge of the police court has convinced me that 
the lai^est percentage of crime is directly traceable to drinking. I was at the jail 
recently, and I asked Warden Harris for his opinion on this same subject, and he 
aaserted that his talks with criminals of all types had shown 90 per cent of tnem had 
reached their downfall because of whisky drinJdng. This is not far from the ^t. 

Judge Wallace, of the criminal court of Kansas City, Mo., only the 
other day said: 

Intemperance is the greatest single enemy of the human race. That every murder 
tried so far since I have occupied the criminal bench has been traceable to intoxicants, 
and that more then 75 per cent of other crimes have been due to the same cause, has 
put me against the open saloon. 

And the Supreme Court of the United States has itself declared 
that — 

The statistics of ever^ State show a greater amount of crime and misery attributable 
to the use of ardent spirits obtained at these liquor saloo&s than to any other source. 

77224«— 1 
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To say, therefore, that it is not proper for the State to suppress a 
traffic with such a record as this is folly. As well might it be argued 
that the (Government has no right to suppress anarchy, .or prohibit 
arson, or remove a powdermill or a pesthouse from a city or town. 

In justification for its continued existence, it is ui^ed that this 
traffic furnishes the Government no small amount of revenue, and the 
query is raised as to what would become of the country if tms source 
of revenue were cut oflF. Thus the Philadelphia Liquor Dealers' Asso- 
ciation has sent out the following statement: 

If it were not for the revenues that the saloons of this country are now paying the 
Government, heaven only knows what would become of the taxpayer. Tne millions 
of dollars we pour annually into the National and State treasuries nelp to lower the tax 
rates and virtually support the commimities. To eliminate the saloon would be to 
undermine the foimdations of the country's revenues. 

To this the Philadelphia North American, of November 14, 1907, 
replied as follows : 

The statement is at once an insolence and an untruth . The sanctuaries of this Nation 
are not built upon pillars made of kegs and barrels. Something besides bottles stands 
between America and bankruptcy. 

There are two sides to every question. The liquor interests must have their day in 
the court of public opinion. But if this is to be the basis of the structure of their 
defense, they are building upon a foundation of sand sure to be swept away by the 
rising tide. 

It IS true that the revenues from the liquor traffic are large. It is true that taxation 
of their commodities and their trade provides a considerable percentage of the cost of 
maintaining many a county. 

But they are taxed not for profit, but to strike an approximately even balance sheet. 
For against the income thus provided are debited the deaths, the crimes, the disease, 
and the loss of earning power of thousands that are directly traceable to drunkenness 
tiiroughout the country. A look on both sides of the ledger is necessary before an 
account is closed. In every spot on earth income from the liquor traffic is merely part 
payment in recompense of the greater annual cost charged against the community. 

When Gladstone, upon a certain occasion was confronted with this 
question of the large revenue received by the Government from the 
liquor traflftc, he said: ^'Give me a sober England, and I will take care 
of the revenue.'' 

Dr. T. A. MacNicholl, in the Journal of the American Medical Asso- 
ciation, the largest and most widely distributed medical journal in 
America, says: ^'From 53 per cent to 77 per cent of the descendants 
of drinking parents are dullards, while from 4 to 10 per cent of ab- 
stainers are dullards." While we legislate against the immigration of 
undesirables, shall we treat with indifference the cause of a greater 
number of less desirable citizens ? 

In every public room, on street corners, and in public convey- 
ances, we see warning against a practice which is liable to spread 
the dreaded disease tuberculosis. We make local and general pro- 
visions for the care of consumptive patients, while at the same time 
remaining indifferent to one of the most prolific causes of the disease. 
Dr. T. J. Mays, writing in the Journal of the American Medical Asso- 
ciation, says: * 'The prominence of alcohol as a factor in producing 
pulmonary consumption is certain. It may be taken for granted 
that alcoholism ana consumption are allied to each other as cause 
and effect. Consumption predQminates from two to four times as 
much in moderate drinkers, three to six times as much in free drinkers, 
and three to fifteen times as much in excessive drinkers, compared 
with abstainers.'^ 
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We are constantly endeavoring to stay the hand of the grim reaper, 
Death, and to increase the length of human life. C. Fernet, in an 
article entitled ''MortaUtj and -fflicohol,'' in the Bulletin de TAcademie 
de Medicine, Paris, says: ''It would help the campaign against alco- 
holism if the deaths due to it were listed separately m the vital sta- 
tistics. There are from 150 to 200 in every 1,000 (15 per cent to 20 
per cent) deaths for which alcoholism is directly or indu-ectly respon- 
sible." This shows that one out of six dies from alcoholism, and it 
is estimated that one out of seven dies of tuberculosis. Which is 
the worst and against which should we direct the stronger efforts ? 

Many claim mat the arguments of prohibitionists consist largely 
of sentiment. I will, therefore, produce authority, Mr. Chairman, 
that I am certain your honorable committee wiU not regard as senti- 
ment. It is from the United States Supreme Court, Crowley v. 
Christensen (137 U. S., 86): 

The statistics of every State show a greater amount of crime and misery attrib- 
utable to the use of ardent spirits obtained at these liquor saloons than to any otiier 
source. 

It is undoubtedly true that it is the right of every citizen of the United States to 
pursue any law, trade, or business, under such restrictions as are imposed upon sJl 
persons of the same age, sex, and condition. * * * There is no inherent right in a 
citizen thus to sell intoxicating liquors by retail. It is not a privilege of a citizen of 
the State or of a citizen of the United States. - 

We can not shut out of view the fact within the knowledge of all that the public 
health, the public morals, and the public safety may be endangered by the general 
use of intoxicating drinks. (State of Kansas v. Ziehold and Hahelin, 123 U. S., Rep. 
623-662.) 

It appears from these clear, plain, unanswerable, judicial state- 
ments that there remains no further question as to the duty of Con- 
gress with reference to the sale of liquors in the District of Columbia 
or in any other place within the limits of our Government. 

Again, it is claimed that should prohibition prevail it would be 
a great loss financially to the Government. In reply to this argu- 
ment I will herewith quote the decision of the United States Supreme 
Court on this point: 

If a loss of revenue should accrue to the United States (because of prohibition) 
from a diminished consumption of ardent spirits, she will be a gainer a tnousandfold 
in the health, wealth, and happiness of the people. (License cases, 5 How., 46 
U. S., 573-632.) 

STATEMENT OF MR. B. E. I. HABBIS, OF AUGUSTA, OA. 

Mr. Harris. Mr. Chairman and gentlemen of the committee, I 
do not desire to make a speech, but simply to go on record in this 
matter. I am here from Georgia, and simply want to say that we 
are all in favor of this proposed legislation. Dr. Du Bose has spoken 
for us and so ably and completely that I do not think it is necessary 
to add anything, but I simply want to go on record and say that 1 
wish every Georgian here had had the opportunity and time to 
speak, because I know they would all have something interesting 
to say. 

In conclusion, we plead with you to give us the protection that 
we need for our homes and for our families. I thank you. 

Senator Nelson. Senator Kenyon, do you wish to be heard ? 

Senator Kenyon. No, Mr. Chairman. I would, however, like 
to inake a couple of suggestions. I hope to make my speech on this 
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bill on the floor of the Senate some day. The friends of this measure 
I think would Uke the opportunity to file a brief with the committee. 
The legal questions, of course, are somewhat difficult. 

Senator Nelson. We should be very glad to have a brief filed, 
especially on the constitutionaht^ of the law that is proposed. 

Senator Kenyon. That is the first suggestion I have to make. The 
second is that some time be granted for a hearing to those who are 
opposed to this measure. I do not see how anyone could seriously 
oppose it, but still I think we ought to give an opportunity for those 
people who may be against it to present their arguments. Some 
time ought to be fixed, and within reasonable limits, it seems to me, 
for such a further hearing. 

Senator Nelson. Of course we will have to give the other side a 
hearing, but we will endeavor to expedite it as much as possible. 

Senator Rayner. I came in late, and therefore am not fully 
informed as to what scope the hearing has covered. Has there been 
an argument on the legal questions ? 

Senator Nelson. Yes ; and it has all been reported stenographically . 

Senator Rayner. Very well; I will have an opportunity of reading 
it, then. 

Mr. DiNwiBDiE. As a concluding word I want to say that while 
we have emphasized here the Kenyon bill, an explanation is due and 
is fair in that connection. When this bill was brought to our atten- 
tion last year, Mr. Webb, of North Carolina, introduced it in the 
House, and Senator McCumber almost simultaneously introduced it 
in the Senate. There is a veir slight difference between the Kenyon 
bill and the McCumber bill of last year. I want the people here to 
understand that Senator McCumber has been sponsor for this bill 
and has been for it for a long while; and that Senator Kenj^^on put 
it in after a conference in which some 39 States were represented. 
Besides official delegations from many of the States appointed by the 
governors, there were 26 national organizations represented in that 
conference in Washington in December, solely on the interstate- 
commerce proposition. 

I did not feel Uke asking Senator McCumber to speak now because 
he had indicated that he would take that opportunity later, but I 
want you to know that the only difference is m the second section, 
which was added to the McCumber bill in the Kenyon bill, and the 
addition of the word ^'received" in the first section, and a slight 
modification of the title. 

VIEWS OF MISS PHOEBE W. COUSINS. 

The following letter was filed: 

WAsraNGTON, D. C, January SO, 1912. 
Hon. Clarence D. Clark, 

Chairman Judiciary Committee, 

United States Senate, Wasliington, D. C. 
My Dear Mr. Clark: Convalescing from a serious illness, I have 
not beei;* able to attend the various hearings before your committee 
on the Kenyon bill, and the various discussions of the temperance 
question, as has been my wont in days past. I therefore respectfully 
request that you will present my views to your committee, at any 
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time when it may seem advisable, and incorporate them as a part of 
the discussion. 

Permit me to say I am most emphatically in favor of the bill. 
First, because it is in harmony with all the traditions of this Republic, 
that each and every State shall conduct its own autonomy in respect 
to the majority vote; and second, that outside interference in matters 
in which the voters of each or any State have expressed their ipse dixit 
as to their governmental direction is an act not only of impertinence 
but an unlawful performance which can not bear the scrutiny of legal 
review. 

If this were a question of principle violated, or of a citizen deprived 
of an ioherent right, the State could be inhibited against each and all; 
but when simmered down to the whys and whererores it is simply a 
demand of the liquor interests for protection by Congress, of forcing 
their wares into a State which has declined to receive them, regarding 
them as obnoxious to morals, detrimental to the public health, and 
objectionable to the majority of its voters. Surely the lawmakers of 
thiB Republic have no constitutional prerogative to fuse their implied 
powers mto a despotic act which virtually deprives a prohibition State 
of all its independence from outside powers, and takes from it the 
indisputable right to test its own experunents by sincerity of purpose. 

I therefore beg that my name be added to those who desire the 

i»assage of the Kenyon bill, and to be recorded as a citizen of this 
lepublic who believes that a/Mry^' territory has the right of pro- 
tection from a ''wet^^ inundation when the said 'Mry'^ territory has 
become so by the will of the people while the ^'wet^' is merely a pur- 
veyor of goods seeking a cash outlet for its wares already labeled 
''inhibited'' by the supreme voice of the lawmaker. The one is abso- 
lutely legal, the other is a violation of the will of the State. 

Submitting my views as a part of your hearings, and asking that 
they be incorporated in the publishea proceedings, I am, with high 
respect, 

Yours, very sincerely, 

Phoebe W. Couzins* 



The bill introduced by Senator Curtis is as follows: 

[S. 1523, Sixty-second Congress, first session.] 

In the Senate op the United States. 

Apbil 20, 1911. — ^Mr. Curtis introduced the following bill; which was read twice and 
referred to the Committee on t£e Judiciary. 

A BILL To constitute intoxicating liquors a special class of commodities and to regulate the Interstate- 
commerce shipments of such liquors. 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled^ That all fermented, distilled, or other intoxicating liquors shall 
constitute a special class of commodities, and, as a special class, shall be aamitted to 
and carried in interstate commerce, subject to the limitations and restrictions herein- 
after imposed upon interstate commerce in articles of such special class. 

Sec. 2. That the interstate-commerce character of all fermented, distilled, or 
other intoxicating liquors admitted to interstate commerce in accordance with the 
provisions of this act and transported from one State, Territory, or District of the 
United States into any other State, Territory, or District of the United States, or from 
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any foreign country into any State, Territory, or District of the United States, ehaU 
terminate upon their arrival immediately within the boundary of the State, Territory, 
or District of the United States in which the place of destination is situated and before 
the delivery of said liquors to the consignee: Provided^ That shipments of such liquors 
entirely through a State, Territory, or District of the United States shall not be subject 
to the provisions of this section while in transit through such State, Territory, or Dis- 
trict of the United States. 

The bill introduced by Senator McCumber is as follows: 

[S. 2310, Sixty-second Congress, first session.] 
In the Senate op the United States. 

May 15, 1911. — ^Mr. McCumber introduced the following bill; which was read twice 
and referred to the Committee on the Judiciary. 

A BILL To divest intoxicating liquors of their interstate-commerce character in certain cases. 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled^ That the shipment or transportation, in any manner or by any 
means whatsoever, of any spirituous, vinous, malted, fermented, or other intoxicating 
liquor of any kind, including beer, ale, or wine, from one State, Territory, or District 
of the United States, or place nonconti^ous to but subject to tiie jurisdiction thereof, 
into any other State, Territoryj or District of the United States, or place noncontiguous 
to but subject to the jurisdiction thereof, or from any foreign country into anv State, 
Territory, or District of the United States, or place noncontiguous to but subject to 
the jurisdiction thereof, which said spirituous, vinous, malted, fermented, or other 
intoxicating liquor is intended, by any person interested therein, directly or indirectly, 
or in any manner connected with the transaction, to be possessed or kept, or in any 
manner used, either in the original package or otherwise, in violation of any law of 
such State, Territory, or District of tne United States, or place noncontiguous to but 
subject to the jurisdiction thereof, enacted in the exercise of the police powers of such 
State, Territory, or District of the United States, or place noncontiguous to but subject 
to the jurisdiction thereof, is hereby prohibited; and any and all contracts pertaining 
to such transactions are hereby declared to be null and void, and no suit or action 
shall be maintained in any court of the United States upon any such contract or con- 
tiacts, or for the enforcement or protection of any alleged right based upon or growing 
out of such contract or contracts, or for the protection in any manner whatsoever of 
such prohibited transactions. 

The bill introduced by Senator Culberson is as follows: 

[S. 3710, Sixty-second Congress, second session.) 

In the Senate op t|ie United States. 

December 12, 1911. — ^Mr. Culberson introduced the following bill; which was read 
twice and referred to the Committee on the Judiciary. 

A BILL To regulate interstate commerce In spirituous, vinous, malt, and other intoxicating liquors, 

and for other purposes. 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That whenever any spirituous, vinous, malt, or intoxicating 
liquors of any kind shall, by being transported from one State into another State or 
Territory or the District of Columbia or from a foreign country into any State or Ter- 
ritory or the District of Columbia, become a part of interstate or foreign commerce, 
said liquors are for all the purposes of this act hereby constituted a special class in 
such commerce subject to the regulatory powers of the Congress until their arrival 
at the place of consignment withm the borders of any State, Territory, or the Dis- 
trict of Columbia and delivery to the consignee: Provided, That nothing in this act 
or in any other law shall be held to prevent the subjection of said liquors in ori^nal 
packages or otherwise to the reserved police powers of any State after arrival within 
the borders thereof and after reaching the place of consignment and before delivery 
to the consignee: Provided fur titer, That nothing in this act shall authorize any inter- 
ruption of or interference with, by any State or its authority, the transportation of 
such merchandise from without such State to the place of consignment within such 
State: And provided further ^ Th^t it shall be unlawful for any railroad company, 
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express company, or other common carrier to deliver or offer to deliver to any per- 
son any of such liquors at any other point than the point of consignment, or to unnec- 
essarily and unduly arrest the transportation of such liquors at any other point than 
the point of consignment, with the mtent either directly or indirectly to violate the 
provisions of ttnn act. 

Sec. 2. That whenever any spirituous, vinous, malt, or intoxicating liquors of any 
kind shall be or become a part of foreign or inters'tate commerce it shall be unlawful for 
any railroad company, express company, or other carrier, or any officer, employee, or 
a<?ent thereof, engaged in or in connection with the transportation of such liquors of any 
kind from one State into another State, or from any foreign country into any State or Ter- 
litory or the District of Columbia, to collect, either directly or indirectly, on or before 
or after delivery from the consignor or consignee, or from any other person, the pur- 
chase price or any part thereof of such liquors; and it shall be unlawful for any railroad 
company, express company, or other carrier, officer, employee, or agent thereof, in 
any manner, directly or indirectly, to act as the agent of the consignor or consignee, 
or of the buver or seller of such liquors, for the purpose in any manner or degree of 
buying or selling the same, saviujc: only in the actual transportation and delivery of the 
same and to the extent as provided in this act. 

Sec. 3. That it shall be unlawful for any railroad company, express company, or 
other carrier, officer, employee, or agent thereof, to accept for transportation, or to 
transport from any State into any other State or Territory or the District of Columbia, 
or from any foreign country into any State, Territory, or the District of Columbia, 
spirituous, vinous, malt, or intoxicating liquors consigned to any fictitious person or 
to any fictitious name, or without consignment to some person, or after having so 
accepted or transported any such liquors consigned to any fictitious person or ficti- 
tious name, or without consignment to any person, to deliver the same to any person 
whomsoever. 

Sec. 4. That every railroad company^ express company, or other carrier as afore- 
said, or any officer, employee, or agent thereof who shall knowingly violate the pro- 
visions of this act, or any part thereof, shall be guilty of a misdemeanor, and on con- 
viction thereof ^hall be punished by a fine of not le^s than five hundred dollars and 
not more than five thousand dollars: Provided, That any officer, employee, or agent 
of such company or carrier who shall be convicted as aforesaid shall, in addition to 
the fine herein provided for, be liable, in the discretion of the court, to imprisonment 
for a term of not less than one month nor more than one year. 

Sec. 5. That nothing in this act shall be construed to authorize a State to control 
or otherwise interrupt or interfere with the transportation of liquors intended for 
shipment entirely through such State and not intended for delivery therein. 

Sec. 6. That every package containing any spirituous, vinous, malt, or intoxicating 
liquors of any kind intended and designed for shipment from one State or Territory 
to a point in another State or Territory or the District of Columbia shall, before deliv- 
ery to a common carrier for transportation as aforesaid, be plainly and distinctly 
marked with the names of the consignor and consignee, the names of the point of 
shipment and the point of consignment, and with the name of the liquor contained 
therein and the quantity thereof, and every consignor delivering any package of such 
li(juor or liquors to a common carrier, as aforesaid, unless the same be plainly and 
distinctly marked, as aforesaid, shall be guilty of a misdemeanor, and upon convic- 
tion thereof shall be fined not less than one hundred dollars nor more than one thou- 
sand dollars. Every package of such liquors intended and designed for shipment 
from any forei9:n country into any State or Territory of the Unitea States or the Dis- 
trict of Columbia shall be similarly marked, and every package of such liquors not 
marked as provided in this section shall, upon arrival within the United States, be 
seized and confiscated. 

Sec. 7. That all laws and parts of laws in conflict with this act are hereby repealed. 

Senator Nelson. The hearing stands adjourned for the present 
and the subcommittee will notify those interested of the selection of 
a date for a further hearing on the bill. 

The subcommittee then adjourned to Saturday, February 17, 1912, 
at 11 a. m. 
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SATURDAY, FEBRUARY 17, 1912. 

Committee on the Judiciary, 

United States Senate, 

Washington^ D, C, 
The subcommittee met at 10.30 o'clock a. m. 

Present: Senators Nelson (chairman), Dillingham, Borah, and 
Bacon. 

Senator Nelson. At the last meeting we gave the entire session to 
those who were in favor of the proposed legislation. We will now, 
at this meeting, in the first instance, give^ those who are opposed to 
the legislation a hearing, and Mr. Bartholdt will please take charge 
and present those whom he wishes to be heard in opposition to the 
proposed legislation. 

STATEMENT OF HON. RICHARD BARTHOLDT, REPRESENTATIVE 
IN CONGRESS FROM THE TENTH DISTRICT OF MISSOURI. 

Representative Bartholdt. Mr. Chairman and gentlemen, you 
were kind enough to invite me to appear here this morning, and I 
am ready to proceed with an argument against the pending bills 
along constitutional lines; but I notice that there are present about 
100 or 150 ladies, among whom are some who wish to be heard by 
the committee, and these ladies have come from a distance, and as I 
can be heard at almost any time, I should prefer to yield to the ladies. 
I do not suppose they will speak on the constitutional side of the 
question, but will probably address their remarks to the policy of 
this legislation, and that question can not well be separated from the 
constitutional question, because every one of those bills which has 
been introduced is intended to prop up by national law the cause of 
proliibition. Therefore the question of prohibition is involved. In 
other words, no one can vote for any of these bills without going on 
record in favor of the principle of prohibition, and on that phase of 
the question these ladies would like to address you. 

Very much has been said by the other side about the American 
mother being interested in this question. The opponents of this legis- 
lation, by popular demonstration, would^like to satisfy and convince 
the committee that there are American mothers on the other side of 
the question, and that they are mothers who, as a rule, are attending 
to their own home duties. They do not regard it as their mission in 
life to be out upon the platform and the stump and participate in 
street processions, but they attend as best they can to their sacred 
duties as mothers and wives at home; but this occasion has been 
deemed important enough by them to come out and demonstrate 

48 
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that many AmeVican mothers are not in favor of this kind of legis- 
lation. 

Mr. Chairman and gentleman, I take pleasure in introducing Mr. 
Adolph Timm, the secretary of the National German- American Alli- 
ance, who, with your permission, will proceed to introduce the 
speakers. 

STATEMENT OF* ME. ADOLPH TIMM, SECEETAEY OF THE 
NATIONAL GEEMAN-AMEEICAN ALLIANCE. 

Mr. TiMM. Mr. Chairman and gentlemen, I have corresponded 
with the Hon. Kiiute Nelson, the chairman of this committee, and I 
beg to express the thanks of the German- American Alliance for ex- 
tending this hearing. 

I regret to say that our president. Dr. Hexamer, of Philadelphia, 
is unable to be here this morning; and also that the chairman of our 
law committee, Mr. Sutro, finds it impossible to be here. 

We have some 30 speakers on our list. Among them we hoped to 
have the Eev. Dr. Blum, of Philadelphia, but just before coming here 
he called me up on the phone and said he would not be able to come 
here to-day. Therefore I beg to ask that you will give us another 
hearing in about two weeks, as there are several speakers who are 
unable to be present to-day whom we would very much like you 
to hear. 

Senator Nelson. Go on with your hearing to-day and then we will 
dispose of the other matter later. 

Mr. Timm. On behalf of the Grerman- American Alliance of the 
State of Texas, composed of more than 10,000 members, I wish to 
present their protest against the proposed legislation. I will not 
take time to read all of this, but I desire to present this protest from 
Texas and make it a part of the record. 

The protest referred to is as follows : 

The Committee on the Judiciary, 

United States Senate, Washington, D. C. 

Gentlemen : On behalf of the German-American Alliance of the State of 
Texas, composed of more than 10,000 members, we, the undersigned president 
and secretary, take this means of most emphatically protesting against the pas- 
sage of a bill through Congress which provides for a strict State regulation of 
all liquor traffic with the respective States, and to place the same beyond the 
reach of the Interstate Commerce Commission. The transportation of all arti- 
cles of commerce passing from one State to another has heretofore been wisely 
placed under the regulation and protection of the Interstate Commerce Com- 
mission, and now to take any part of this traffic out of the hands and place it 
beyond the control of that body is, in our opinion, unconstitutional and contrary 
to the sound principle of our Government. It is such a discrimination in the 
shipment of certain articles of commerce from one State to another that it will 
trample 'under foot the constitutional rights of a great part of the citizenship 
of our Republic, and it is a lo'bg step toward destroying the foundation on 
which our Government rests. 

We therefore respectfully submit to the honorable Committee on the Ju- 
diciary our protest to the passage of that bill, because we sincerely believe 
that the welfare of our country demands it. 

Witness our hands at San Antonio, Tex., this 8th day of February, 1912. 

Hugo Moelleb, President. 
J. Windlingeb, Secretary. 

Mr. TiMM. Mr. Chairman and gentlemen of the committee, at a 
previous hearing the Rev. Johannes Schubert, of Wilkes-Barre, Pa., 
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pleaded against the interstate liquor bills because he claimed that 
these bills would also prohibit the importation of wine for sacra- 
mental purposes. At this hearing Mr. Eiinwiddie said that this was 
not the case. We wrote to Georgia as to the terms of the provisions 
of the Georgia prohibition act with reference to wine for sacramental 
purposes. We are advised that a recent decision of the Appellate 
Court of Georgia holds that the act has no bearing on this' subject, 
as it was never intended to interfere with the freedom of any man to 
worship God according to the dictates of his own conscience. If a 
decision of the appellate court was necessary, there must have been 
some kind of trouble. The National German- American Alliance is 
going to look up the proceedings of this case, and therefore I beg 
leave to ask for more time. 

To-day I want to say this: If the pending interstate liquor bills 
are not supposed to interfere with the importation of communion 
wine, why is this not mentioned in the bills? I read that the Na- 
tional Druggists' Association have entered a protest against the bills. 
Why do not these bills contain clauses that they are not to interfere 
with sacramental, medical, and private use of intoxicating liq^uors? 
Because the prohibition devil hides between the lines of these bills. 

Senator Nelson. Do you represent any church or religious organi- 
zation. 

Mr. TiMM. I do not. 

Senator Nelson. I should think they would naturally be the par- 
ties, if any there be, who would be worried over any question in ref- 
erence to sacramental wine. 

Mr. TiMM. Mr. Chairman, if you will pardon me, I am acting for 
the Rev. Johannes Schubert, who took this matter up with people in 
Georgia, and who was unable to be here this morning. Mr. Schu- 
bert would be glad to go into that matter more fully. I am simply 
speaking for him. 

I now wish to introduce Mrs. E. J. Dornhoefer, of New York, sec- 
retary of the Ladies' Auxiliary of the National German-American 
Alliance, who will speak for tliem. 

STATEMENT OF MES. E. J. DOENHOEFER, OF NEW YOEK, CHAIE- 
MAN OF THE LADIES' AUXIUAEIES OF THE NATIONAL OEE- 
MAN-AHEEICAN ALLIANCE. 

Mrs. Dornhoefer. Mr. Chairman and gentlemen of the committee. 
as chairman of the Ladies' Auxiliaries of the National German- 
American Alliance, and in the name of the 50,000 women in the 
United States whom I represent in that capacity, I herewith protest 
most earnestly against the bills pending before your honorable com- 
mittee, because these bills are in aid of prohibition; because Ave 
Germ an- American women are convinced that measures of this kind 
only lead to excess in drinking in secret, instead of to true tem- 
perance. I am not a lawyer or an orator — only a wife and mother 
who has the welfare of her family and of her people very much at 
heart. I am of German birth, but as loyal an American as any 
woman in the land. I desire to express my innermost thoughts be- 
fore your honorable committee, honestly and openly, about this 
question, which is of much importance to us all. 
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I wish it to be distinctly understood that I am not speaking against 
temperance. To be temperate is, according to my ideas, the only 
road to health and happiness in life. But temperance and prohi- 
bition, the issue before you in this bill, are as far apart as the day 
and the night, and quite as different. So much has been said about 
the curse of indulgence in stimulants and the misery which it brings 
to wives and mothers that I consider it my duty as the representa- 
tive of thousands and thousands of wives and mothers throughout 
our beautiful land to answer this question. 

I am aware that there is no greater evil or more heartrending 
sorrow for a loving wife than to see her husband intoxicated; no 
greater a^ony for a devoted mother than to see her boy losing his 
manhood in drink; but, gentlemen, do you believe that the passage 
of such bills, even if its effect would be the closing of every saloon 
in the United States, would prevent these excesses? I say "no," 
jjpd a thousand times " no." It will have the contrary effect. Our 
husbands and sons, if morally weak, will seek and find places con- 
venient for the indulgence of this vice. Forbidden fruit tastes 
doubly sweet. It takes other means to stop intemperance. We, 
the wives and mothers of respectable, hard-working nusbands and 
sons, have too much confidence in the moral stamina of our beloved 
ones to desire the passage of bills which will curtail their personal 
liberty, cast a slur on their manhood, a doubt on their will power, 
and qiiestion their judgment. Our Lord Jesus indulged in wine 
and did not consider it a sin, nor did He preach against the use of 
it. I can not understand how any true and loyal wife can advocate 
a measure which is against the holiest right and {privilege of man, 
namely, the exercise of his free will, so long as he injures no one. 

I beg of you, ^ntlemen, do not recommend the passage of these 
bills. Do not, I implore you, rob our great and glorious land of one 
of its best features — freedom. Give our men a chance to prove 
what they can do of their own free will, not by force of law, b^ausc 
only the free man is a good and loyal citizen; the degraded never 
can be that. 

We Germans can never be accused of being the cause of drunken 
brawls in low resorts and dives. That much the most fanatic pro- 
hibitionist will concede. We are as much opposed to such places 
as are the best in the land; we abhor and despise them. What we 
desire are places where we can spend a few hours with our family 
and friends, and where it is no crime to enjoy what our means can 
afford. Why do people wish to deny us this privilege when count- 
less little shops are permitted to sell poisonous sweets to our babif-s 
and vile cigarettes to our boys, Sundays as well as on any other day? 
As to the betterment of conditions, I know by my own personal ob- 
servations that the closing of clean, law-abiding saloons makes mat- 
ters worse instead of better. 

Before I close I wish to say that I pride myself on being a true 
Christian woman and representing 50,000 true Christian women, 
and that we all despise drunkenness and disorderly conduct with all 
our heart and soul, but we honestly are convinced that a man has 
as much right to drink an occasional glass of wine or beer as w^e 
have to drink a cup of tea or coffee, and that he ought to be able to 
do so without thereby breaking the law. Our husbands and our 
sons are loyal American citizens, and though we are all proud of 
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our German origin, we love our adopted country and are as truly 
loyal to our glorious Stars and Stripes as we were to our dehr 
German flag. 

I appeal to you, gentlemen, as an anxious wife and mother who 
knows fully her responsibility and who fears that the passage of 
these bills will reduce the manhood of husbands and sons, in that 
by command of law they will be forced to break the law in order to 
secure those natural rights which our Creator has bestowed upon 
every human being, and which it is beyond the function of the 
Government to invade. - 

Mr. TiMM. I now wish to introduce Mrs. Henrietta Grunebaum, 
of New York City. 

STATEMENT OF MBS. HENEIETTA aBUNEBAIJH, OF NEW YORE 

CITY. 

Mrs. Grunebaum. Mr. Chairman and gentlemen of the committee, 
in the name of thousands of American women of German birth or 
descent of the city of New York, I plead against any law to prohibit 
the importation of liquor into certain States. Such laws would be 
a wrongful attack upon our households. Laws are made to be 
obeyed. The law in question would be one to be disobeyed. It will 
rob a man of a good friend — a glass of beer or wine after a hard day's 
work, to be enjoyed in his own home at his own table amidst his own 
family — and would force him to get what he honestly and sincerely 
believes to be his right in spite of the law. Consider the danger. 
For if he can not have his glass of beer or wine at his own table, be- 
cause he can not buy it in his own town or State, or buy it in any 
other State, to be sent to his home, he can easily smuggle in a bottle 
of most concentrated ardent spirits — a comparatively small quan- 
tity of which may serve as a poison for a whole family. 

As a representative of the members who constitute the local 
branch of tne women of the German- American Alliantie of the City 
of New York, I am delegated to enter our most earnest protest 
against the passage of the interstate liquor bills pending before 
this committee, b5;ause we believe that they would be an aid to 
prohibition, and as such we are convinced they would be an ob- 
stacle to true temperance. 

Mr. TiMM. I beg to introduce Mrs. MArgaret Kermes, of New 
York City, representing the auxiliaries of the State of New York. 

STATEMENT OF MRS. MARGARET KERMES, OF NEW YORK CITY. 

Mrs. Kermes. Mr. Chairman and gentlemen of the committee, in 
behalf of the German- American women's societies of the State of 
New York, I protest* against any interference with the interstate 
liquor traffic by Congress. Why is only liquor mentioned in the 
bills before you? It is a well-lmown fact that a large number of 
patent medicines are sold all over the country which contain even 
more alcohol than liquor does and are largely used in place of 
intoxicating drinks by families in prohibition States. Such drugs 
are infinitely more harmful in every respect than beer and light 
wines. Drinking of beer and wine is supposed by our prohibition 
friends to create in some people an injurious habit; but so will co- 
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caine and morphine and so-called liver pills. Coffee and tea par- 
taken in excess are poisonous. Should the traffic in coffee and tea 
be prohibited? Because a small percentage of men and women can 
not control their habits, must we all suffer? 

Mr. TiMM. I now introduce Mrs. Marie Werneth, of Philadelphia, 
representing the auxiliaries of that city. 

STATEMENT OF HBS. MABIE WEENETH, OF PHILADELPHIA. 

Mrs. Werneth, Mr. Chairman and gentlemen of the committee, 
in behalf of thousands of German- American women of Philadelphia, 
I beg to plead ^-gainst all interstate liquor bills before you. A m.an 
who has been working hard all day, no matter Avhat his profession 
or trade, finds recreation by meeting his friends and congenial com- 

Sany^ after working hours. A woman who has been drudging all 
ay in her household and with her children has also a right to such 
recreation. It is decidedly illogical to drive men and women into 
separate clubs to find entertainment. It lies in the interest of 
mothers and wives to share the diversions of men. The experience of 
centuries has proved that wherever families jointly frequent public 
places, where they meet good company and where light drints are 
served and good music is rendered, the moral qualities have been 
highest and the greatest happiness has prevailed. A man should not 
go where his wife can not go with him. The presence of the wife 
refines the ways of men. For where such a custom has not prevailed 
men have taken to indulging in strong liquors; and, not being re- 
strained from excesses by the presence of pure women, easily fall a 
prey to other vices. 

Mr. TiMM. I beg to introduce Mrs. Matilde Herzog, of Phila- 
delphia, representing the German- American women's societies of 
the State of Pennsylvania. 

STATEMENT OF MBS. MATILBE HEEZOG, OF PHILADELPHIA, PA. 

Mrs. Herzog. Mr. Chairman and gentlemen of the committee, 
in behalf of the German- American women's societies of Pennsyl- 
vania, composed of thousands of wives and mothers, I most 
emphatically protest against interfering with the interstate liquor 
traffic. I do not speak against temperance but against prohibition. 
That beer and light wines, even if taken regularly by women, are 
conducive to their general health is proved by the physique of the 
average German- American woman and her ability to do her duty 
to the family as well as to the State. Prohibiting all this by not 
allowing the importation of beer and wine into our homes will 
assuredly lead to the habit of imbibing strong liquors and will create 
vices which lower the condition of not only the family but also of 
the Nation. We come here, not because we c6urt notoriety, on the 
contrary, but to show you that the prohibitionists in petticoats do 
not represent all the women of our Nation. Therefore, in the name 
of all women who gave to the Union the best they could give, their 
sons whom they taught to battle for Old Glory even unto death; 
their daughters whom they taught to build up happy homes and 
to send forth sons and daughters that are a credit to our Nation — 
in the name of these American women I do protest against any 
assault on the freedom of the individual and our happy home. 
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Mr. TiMM. I beg to introduce Miss Carrie Fischer, of Baltimore, 
representing the ladies' auxiliaries of Baltimore and Maryland. 

STATEMENT OF MISS CAEEIE FISCHEB, OP BALTIMOEE, MD. 

Miss Fischer. Mr. Chairman and gentlemen of the committee, 
we have appeared before you to protest against all interstate liquor 
bills, and while we shall not take up your valuable time with lengthy 
speeches, nor care to discuss the legal side of the question, yet we 
should like you to understand that we are indeed m earnest with 
our protest, foreseeing the consequences of the proposed act and 
realizing our duty to step forward into the public arena, which as 
a rule German- American women are not wont to do. 

We are here as citizens of this great Republic, as the wives of our 
husbands, as the mothers of our sons, as sisters of our brothers, as 
defenders of happy and peaceful homes. The great majority of us 
were born in this country, daughters of parents who came here to 
enjoy that promised, sacred liberty and freedom which their ideal- 
ism dreamed of meeting on these shores. . 

Yet again and again the foes of that liberty seek to destroy the 
most intrinsic personal rights of the individual. Not satisfied with 
having in some districts abolished the public sale of alcoholic bev- 
erages, they now intend to enter the homes and try to get control 
of goods shipped to private persons. As to the public sale of 
liquors, we do not deiend the American saloon, for it is not our 
creation, nor do we ignore its dangers, but we maintain that it is 
a thousand times better than the rum shops and dens which would 
shoot up out of the ground everywhere if the members of the house- 
hold could not in a legal way obtain what they want ; and we further 
maintain that the hypocrisy and cowardice which satisfies its wishes 
with adulterated and poisoned substitutes is a most horrible stain 
on this country of the free and the brave. 

Finally, we no less emphatically pronounce it a state of anarchy 
if hired spies are allowed to enter any house and confiscate or de- 
stroy the goods, no matter what they are, therein. 

Do our adversaries realize that an endles war will follow the 
measure they advocate? That war, of all against all, will neces- 
sarily be the outcome? 

We American women of German descent see but one great task 
before us-^the education of our children. We rather raise them 
in such a way that they are strong enough to overcome temptation, 
and we entertain the greatest fear that the generation which would 
rise under a law like the one proposed will be the more weak and 
rotten as it grows up under the dreadful curse of the temptation of 
a forbidden thing. We are hoping for a race that enjoys a joyful 
life amidst the toil of this busy age, and we know that the state 
of things which our adversaries advocate will create a Nation of a 
small circle of earnest people on one hand, while the far 'greater 
majority will be hypocrites and lawbreakers. 

Gentlemen of the committee, in behalf of the American home, 
we women ask you to manfully oppose this bill, which strikes at 
the root of its inviolableness and sacredness. 

Mr. TiMM. This closes our list of speakers, but Mrs. Dornhoefer 
wishes to make a few additional remarks. 
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Senator Nelson. We are here to hear anybody in opposition to 
the bill. 

Mrs. DoRNHOEFER. As all the ladies could not get into the room, 
they asked me to come out and assist them to hold an overflow meet- 
ing^ in the hall, and I ask that my secretary may be allowed to read 
the resolution which has been adopted. 

Mrs. Grunebaum read the resolution referred to, as follows : 

An overflow meeting of American women of German birth and descent, held 
in the corridor of the rooms of the Committee on the Judiciary of the Senate, 
respectfuUy aslis the honorable committee not to pass any interstate liquor 
bills. 

This is signed by E. J. Domhoefer, chairman, and H. Grune- 
baum, secretary. 

Mrs. DoRNHOEFER. We beg to thank you, Mr. Chairman and gentle- 
men of the committee. 

Mr. TiMM. We have a hearing before the House Committee, and, 
with your leave, we will now withdraw. 

Senator Nelson. If there are others who wish to be heard in oppo- 
sition to this legislation we will give them an opportunity to be heard 
at this time. 

Mr. TiMM. May I ask if Mr. Hahn, of Astoria, Oreg., is in the 
room? We had hoped that he would be here and address the meet- 
ing. 

There was no response; but Mr. Hahn addressed the committee 
later. 

Senator Nelson. We will hear any others that want to be heard in 
opposition to this legislation. If there is no one who wants to be 
heard in opposition, we will then hear any who are in favor of it. 
We might .as well use the time that we have this morning. 

Representative Bartholdt. Would it be possible for the committee 
to give another hearing to those opposed to the pending proposed 
legislation? 

Senator Nelson. Oh, yes; but we want to utilize the time at our 
disposal this morning, and if there are any parties who want to be 
heard in favor of this legislation we will give them a hearing to-day. 

Senator Bacon. We will hear those opposed or those m favor 
of it. 

STATEMENT OF ME. A. L. FANKHANEL. 

Mr. Fankhanel. Mr. Chairman and gentlemen, I simply want to 
say that I represent the Independent Citizens' Union of Maryland, 
which is an organization with over 7,600 members. We are repre- 
senting the largest German- American organization in Maryland. In 
fact, the organization comprises 92 different societies, mostly of 
Baltimore City and Baltimore County. 

As the Independent Citizens' Union is a State branch of the 
German- American Alliance, that is the reason I take the pleasure to 
come and escort these ladies. We would like to have a hearing, 
which you will perhaps grant us later on ; but since you have asked 
if anyone here wants to make any remarks, I thought I would take 
advantage of your kind offer. 

I want to say that our organization is not interested in either dis- 
tilling or brewery interests. Our members are among the best citi- 
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zens of the community in which they live. We have among our 
members preachers ana physicians, and bankers and merchants, and 
manufacturers, and a great many working men. They are all of the 
opinion that this question pending is one they are interested in, not- 
withstanding they are not in the distilling business or the brewery 
business. 

The Independent Citizens' Union wishes to protest emphatically 
against the passage of any such laws as are proposed. It believes 
that to pass such laws would be contrary to the personal liberties and 
privileges which we as citizens ought to be allowed to enjoy. Be- 
sides, we feel that legislation of this kind will not really stop drink- 
ing. A man who wants a drink is going to get it, and if such laws 
are passed he will be more apt to drink in an underhanded and un- 
desirable way and an inferior liquor or beverage, whatever he wants 
to drink. We feel that it will lead to violation of the law and to the 
drinking of strong and poisonous liquors rather than light wines and 
beers. I do not tnink that a man who is accustomed to drinking a 
glass of beer is in any way hurt by it. I believe that it is a whole- 
some and proper drink in moderation, and es|)ecially if a man enjoys 
it in the company of his family. I do not wish to be understood as 
defending the saloon business by any means. This legislation, how- 
ever, is calculated to keep away from a man's home what he may de- 
sire and what he is properly entitled to, in the way of beer or wine. 

Our German -American citizens are known to be temperate. They 
do not furnish many hard drinkers. As one of the ladies has said, 
a good many of us believe that it is proper to educate our children 
in the matter of drinking to be moderate in their desires, and in that 
way I think we can all reach the desired result. But this proposed 
legislation will simply lead men to get liquor in a secret and unlaw- 
ful way, and will bring about conditions that may be a thousand 
times worse than what they are now. 

I thank you. 

Mr. TiMM. We wish to thank you, Mr. Chairman, for the hearing, 
and beg to be excused. 

At this point the delegation from the German-American Alliance 
withdrew. 

Senator Nelson. Are there any here who desire to be heard in 
favor of this proposed legislation? 

Representative Bartholdt. I was going to continue, but now I 
will not have time to finish. I would need a couple of hours. 

Senator Nelson. I may say if there are any others who wish to be 
heard this morning, we will hear them. 

STATEMENT OF EEV. E. C. DDrWIBBIE. 

Mr. DiNWiDDiE. I do not want to take any time, but I am sorry 
that some of our friends who have spoken on the other side have left, 
for I should like to refer to several things in their presence. 

Senator Nelson. Why did you not ask them to remain ? 

Mr. DiNwiDDiE. I presume a request of that kind from me would 
not weigh very heavily with them, especially when they have an en- 
gagement on the other side of the CapitoL 
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I will take just a few minutes, with your permission, Mr. Chair- 
man. I am satisfied that the major part of our friends, who have 
been worked up into a sort of frenzy m opposition to the bill, either 
have not read the bill at all, which is altogether likely, or they 
have not read it intelligently. 

I know that the committee will bear me out when I make the 
statement that the bill is not directed against the things which these 
people have referred to this morning. The bill does not even go as 
far as the legislation, which we formerly sought to have enacted, pro- 
posed to go. It is simply and solely directed against the single 
proposition that liquors can be imported in the channels of interstate 
commerce for the purpose of violating local and State law; that is 
all. The question of personal use of intoxicating liquors has no 
business to be lugged in here at all ; it is not in this proposition. 

Kepresentative Bartholdt. May I ask you a question? 

Mr. DiNwnjDiE. Certainly. 

Kepresentative Bartholdt. If a prohibition law is properly en- 
forced, which means that the manufacture and sale of liquor are pro- 
hibited entirely in a certain State, and Congress comes to the aid of 
these prohibition States by legislation of this kind, preventing the 
importation of liquor into such a prohibition State, does my friend 
think that it will be possible legally for any man in such a prohibi- 
tion State to secure a glass of wine for his table? 

Mr. DiNwiDDiE. I certainly do, unless the State in which the man 
lives enacts legislation absolutely prohibiting the use or possession 
of intoxicating liquors. 

Representative Bartholdt. But if the State prohibits the sale and 
manufacture both 

Mr. DiNWiDDiE. They do that now- 



Representative Bartholdt. Allow me. And if that State law is 
rigidly enforced (and we are here to suppose that laws are passed 
for the purpose of being enforced) , then, in addition to that, if jou 
prohibit the importation from the outside of any beers or wines into 
that State, how will a man be able to legally and lawfully secure a 
glass of wine for his table? 

Mr. DiNWiDDiB. These bills for which we are pleading do not pro- 
hibit the introduction of liquors into a Sta.te from outside, absolutely 
not. They provide against the introduction of intoxicating liquors 
into a State if the intention is to violate the laws of the State. 

Senator Dillingham. Against whom is this bill directed, the ship- 
per or the transportation company? 

Mr. DiNWiDDiE. Really neither. As I explained the other day, 
when I think the Senator from Vermont was not present, it is really 
directed to the point that the State may get jurisdiction of these 
liquors by proceedings in rem under a search and seizure process, for 
the purpose of determining whether the liquors have been imported 
or are about to be imported for a lawful purpose or for an unlawful 
purpose, and to assist the State officers in discharging their duties in 
carrying out the laws of the State. There is no way to do that now, 
and they are met with Federal injunctions estopping them from dis- 
charging their duties under the State law. 

Senator Dillingham. Outside of the Question of the original 
packages, are they met with that diflSculty? 
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Mr. DiNWiDDiE. Yes ; they meet with that' diflSculty, but not out- 
side of the question of interstate-commerce shipments. I will give 
a concrete case. To-day it is not possible for the processes of a 
State to be carried out without running contrary to a Federal injunc- 
tion by a district or circuit judge. It is not competent for them to 
operate the processes of their State courts to find out whether liquors 
snipped from one State to another are being imported for lawful or 
unlawful purposes. They may be shipped in violation of the food 
and drugs act, they may be shipped in violation of sections 239, 240, 
and 241 of the penal code, which you passed three years ago, and the 
State can not operate its search and seizure laws to determine judi- 
cially — ^not by any means such as confiscating the liquors (as these 
Eeople seem to think we want to do) — ^but we can not even determine 
y a lawful 'judicial proceeding under a valid State law, whether the 
liquors are brought in for lawful or unlawful purposes. 

Senator Dillingham. Wherein is the difficulty? 

Mr. DiNWiDDiE. The difficulty is that these liquor men go to the 
Federal courts and get a restraining order against the State officers 
on the ground that the Congress has not spoken so that they can judi- 
cially seize the liquors, when suspected, and determine this question 
of whether the liquors are for lawful purposes or unlawful purposes. 

Senator Dillingham. I can understana that may be so up to the 
time that the liquor goes into distribution, but after that, where can 
there be any interef erence ? 

Mr. DiNwrooiE. Well, you understand. Senator, that the most 
effective weapon that the State has anywhere — and while it is 
drastic legislation, it has been uniformly sustained over the country — 
is the search and seizure process. Our States have found that they 
must employ the search and seizure laws to reach these violators of 
liquor laws, and the difficulty is that these liquors get into the hands 
of " bootleggers " and " blind-tiger " men and " speak-easy " men, as 
they are cafled, and then the State's problem is immeasurably in- 
creased and made more difficult, and it is next to impossible to prove 
violations of the State law by these bootleggers and blind tigers, 
whereas if this legislation were enacted, liquor that is brought in for 
unlawful purposes could be proceeded against and the violation of 
the law prevented by keeping these illegal cellar and garret and back 
alley liquor sellers from receiving their supplies through the chan- 
nels of interstate commerce, when, as a matter of fact, they can not 
get their stock inside the State. 

Senator Dillingham. Wherein does the present law, which pro- 
vides that all packages of liquor shall be branded so that the State 
authorities shall know what is inside the qackage, fail to give the 
State all the rights under its police powers that the State needs? 

Mr. DiNwiDDiE. Well, Senator, that has not failed to accomplish 
the purpose for which it was enacted, but I can not see that a purely 
branding proposition, which I think that is— section 238 or 240, that 
you adopted about three years ago — goes any further than simply 
'putting the police officers of the State on notice 

Senator Dillingham. You understand I am not antagonizing you. 
I am asking these questions for information. 

Mr. DiNWiDDiE. And I am receiving them in that way. 
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Senator Dillingham. You concede that the Federal Government 
has no police power over the people in the State? 

Mr. DiNwiDDiE. Yes. 

Senator Dillingham. The Federal Government goes so far as to 
give notice to everybody when liquor goes into a Stete by causing it 
to be branded, so that the State, if it wishes to test the question of 
whether that liquor is there legally or illegally, may, in the exercise 
of its police powers, institute proceedings to ascertain that fact? 

Mr. jDinwiddie. Yes. 

Senator Dillingham. Now, then, wherein does that fail to give the 
State all the right and authority that seems to be necessary to enforce 
its laws? 

Mr. DiNWiDDiE. I am very glad you asked the question, because 
that enables me to bring out exactly the point involved.* That, as I 
said, puts the State on notice that John Jones, of Smithville, is about 
to receive a package of intoxicating liquors, such and such kind of 
liquor, and in such an amount. Now, if John Jones is a law-abiding 
citizen and is importing those liquors for his own personal use, and 
if the law of the State does not inhibit the citizens of that State from 
using or possessing intoxicating liquors, there is no intention of get- 
ting hold of those liquors and libeling them or confiscating them. 
That is the point I would like to have our German- American friends 
understand, and I think they will understand it, and the country at 
large will understand it, before we get through with it. 

Senator Dilling'ham. Is there any State which prohibits the use 
of liquors in one's family? 

Mr. DiNwiDDiE. I do not know of any such State. I think I may 
say that I know there is none. There is no State in the Union to-day 
that attempts to do it, and, therefore, in the absence of that legisla- 
tion, this talk about interfering with personal rights of a man or a 
family to import intoxicating liquors for their own personal use is 
not apropos. But I will get back to a specific answer to the question 
of the Senator, because I think that is exactly the thing we waiit 
to know about. 

Senator Dillingham. That is what I would like you to speak of. 

Mr. DiNwiDDiE. In that connection let me say — and I say this in 
answer to the statements made by the opposition to this legislation — 
that over against what they say with reference to the personal use 
of intoxicatmg liquors, much of which we could deny and disprove 
if we chose to do it — ^but I consider it beside the question, it is not 
in place to bring that in here until the States begin legislating against 
the personal use and possession of intoxicating liquors, and then, 
in my judgment, that has no busmess before the Congress of the 
United States, because it is a matter absolutely of State control, and 
I think it ought to rest there. If the State does go finally to the ex- 
treme limit, which no State goes to now, of attempting to interdict 
the possession and use of intoxicating liquors, it is my judgment that 
the State ought to have the right to do it and that the Congress of the 
United States ought to permit it to exercise its police powers in thaC 
way. 

Senator Bacon. You are mistaken about that, surely. Congress 
does not permit any State to exercise police powers. 

Mr. DiNWiDDiE. Yes; that statement was carelessly worded. 
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Senator Bacon. The police powers can not be interfered with by 
the Federal Government. 

Mr. DiNwiDDiB. Exajctly. I am glad you called attention to that 
mistake on my part, because that is fundamental. What I meant to 
say was that Congress should not interfere by silence or in any other 
way from letting the States exercise their police powers and which 
th&y ought to exercise without any interference from outside. 

Representative Bartholdt. May I interrupt? 

Mr. DiNwiDDiE. Do you wish to ask me a question ? 

Eepresentative Baetholdt. Yes. 

Mr. DiNwiDDiE. Very well. 

Representative Bartholdt. The point made by Mr. Dinwiddle just 
now is the one which I should like to emphasize, because it proves 
conclusively that this legislation goes further than any prohibition 
State has gone. No prohibition State has prohibited the use and 
consumption — -- 

Mr. DiNwiDDiE. That proves my case, then. 

Representative Bartholdt. But the effect of this legislation will 
be to prevent the use and consumption absolutely. 

Mr. DiNWiDDiE. Have you read the bill ? 

Representative Bartholdt. I have. What does it mean? It 
means to prohibit the importation of liquor into a State. 

Senator Borah. Provided the State prohibits it. 

Representative BARTHOuyr. Certainly. 

Mr. DiNwiDDiE. But that does not affect the importation, because 
a State can not prohibit the importation. 

Representative Bartholdt. I am yery much interested in the effect 
this legislation will have, because there is a great deal of beer manu- 
factured in St. Louis. 

Mr. DiNwmniE. We are aware of that interest. 

Representative Bartholdt. It would be a cyclone, worse than any 
cyclone nature could send us, if this legislation should pass. It 
would entail the loss of tens of millions of dollars to an established, 
lawful industry of my district. 

Mr. DiNwiDDiE. The passage of this bill ? 
' Representative Bartholdt. Yes, sir. It simply means that when 
liquor shipped from my city or anywhere else to a prohibition State 
reaches the border line the State authorities will have the right to 
seize that liquor, because it comes in violation of the State law, and 
consequently your point that that liquor could be secured for private 
tables is not well taken. 

Mr. Dinwiddie. You certainly have not read the bill. I am not 
going to get away from Senator Dillingham's question, because I 
want to answer it. But I want to say right there that if Dr. 
Bartholdt is right, that the passage of this bill for which we are 
asking will lose tens of millions of dollars for his constituents out 
there, those constiuents are engaged in doing tens of millions of dol- 
lars of business the purpose of which is the violation of the laws of 
the sovereign States of this country. 

Representative Bartholdt. Not at all, Mr. Chairman. 

Mr. Dinwiddie. I will leave that with the committee. 

Representative Bartholdt. I will not permit such a reflection to 
rest upon my constituents. I will say this: That every citizen in a 
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prohibition State under the laws of this country and under the Con- 
stitution has a right to order an interstate shipment, and the Con- 
stitution says, and every decision of the Supreme Court is to the 
eifect* that that right to receive an interstate shipment, no matter 
whether I live in a prohibition State or not, is not a right based upon 
a law passed by Congress but upon the Constitution. It is a con- 
stitutional right to receive an mterstate shipment. Consequently 
my constituents do not do an unlawful business in sending to a man 
wno orders from them whatever he requires. 

Mr. DiNwiDDiE. Now, I will say to the doctor, for his information, 
along the line of the point that the court has said that that is a con- 
stitutional right — and he and I will not have any argument about 
that — that it is a constitutional right for a man in one State to have 
shipped to him alcoholic liquors from another State. It is his right 
to receive those liquors. The Wilson law simply has the eifect of 
preventing his selling them in unbroken packages if the law of his 
State forbids it. But that constitutional right that Dr. Bartholdt 
speaks of is the same constitutional right the Supreme Court held 
in the Bowman case and the Leisey v. Hardin case — was the right 
not only to receive in the original unbroken package but the right 
to sell in the original unbroken package, the State law to the con- 
trary notwithstanding. They used the same language then, saying 
it was a constitutional right. Congress took away by direct legisla- 
tion the constitutional right the man had to sell liquor in the original 
package, if he received it through the channels oi interstate or for- 
eign commerce. That is a correct statement, which I am ready to 
rest upon before any committee of lawyers or anybody else. 

Representative Bartholdt. Not at all. That was not a constitu- 
tional right at all 

Mr. DiNWiDDiE. The Supreme Court said so. 

Representative Bartholdt. Under the decision of the Supreme 
Court it was decided to be a constitutional right to receive an inter- 
state shipment. In other words, an interstate shipment is not de- 
livered until it is delivered to the hands of the consignee. But the 
very moment it leaves the hands of the consignee the State law goes 
into effect, and that is why I have always argued that this legislation 
is unnecessary, for the reason that as soon as a consignee receives a 
shipment of liquor and tries to dispose of it by sale or otherwise the 
State law is in effect, and you can prevent him from doing it without 
any law enacted by Congress. 

Mr. DiNwiDDiE. I am free to say that if the constituents of the 
doctor and those who buy their products for sale were men who would 
absolutely obey the laws of their States, we would probably not need 
this legislation; but the keepers of blind tigers and speak-easies all 
over the country, at whom exclusively this legislation is aimed, do 
not always respect the law — and I rest on the language of the Dills 
for this statement. I say that a plain, careful reading of that bill 
can not give anybody the impression that we are trying to prevent 
by congressional legislation the importation or use of intoxicating 
liquors for family or personal use. 

I want to get back to the question asked by Senator Dillingham, 
which is really the cause of our asking additional legislation. 

Of course, you are all familiar with the circumstances surroimding 
the passage of the penal code several years ago. I know from sev- 
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eral conversations I had at the time — and I happen to be one who 
took the view several years ago when these penal-code amend- 
ments were pending — that while I did not think they reached the seat 
of the diflBculty, I thought we ought to take them, g|ive them a fair 
test, and make them go as far as they could, and if they did not 
reach the case that we would be able to come to Congress and reply 
to just such a question as the Senator so pertinently and properly 
asked to sho^y wherein they did not meet the seat of the diflSculty. 

Now, then, the branding amendment is law, and if they ship 
legally they must go with the bona fide consignee's name on the out- 
side of the package, and the statement of what kind of liquor is in 
the package and the quantity of it. Now, if the police oflBcers of the 
State into which the liquor is sought to be imported are active and 
alert — and that is a hard thing to find among those officers, because 
through express companies and whisky houses, and so on, there is 
necessarily more or less opportunity for petty graft — but if they are 
careful and alert they ought to be able to discover when liquors are 
brought in for unlawful purposes, or are about to be brought in 
unlawfully. 

Now, then, they go into court and under the usual process — I do 
not suppose there is a State in the Union in which it is not done — 
they have to swear that there is probable cause for believing that 
such liquors are possessed or kept for the purpose of violating some 
law of the State. A search warrant is issued out of some court of 
competent jurisdiction. It is turned over to the proper officer of the 
court for execution. The officer goes and searches the described 
premises, whatever they may be-— a railroad depot or storage plant, 
or whatever it may be — and when he finds the liquors described in the 
warrant he seizes them. Now, in the next place, he does not destroy 
them. He can not. There is no State law that would be upheld if 
that sort of thing was done. He seizes them and brings them into 
court at a time specified in the warrant. For the purpose of what? 
Of determining judicially, under the valid legislation of the State, 
whether those liquors are there for lawful or unlawful purposes. 
Now, then, if there is no law of a State forbidding the possession or 
use of intoxicating liquors by the individual, notwithstanding all that 
has been said here, 1 deny that the State can hold the liquors or 
libel them or confiscate them. The State has got to show that the 
liquors are there for an unlawful purpose or the consignee gets his 
liquors, and if the State has no law upon the statute hooks forbidding 
the use of intoxicating liquors for personal or family use the consignee 
gets his liquors, and if the consignee is not violating any law, or 
intending to do so. no State would or could hold or destroy the 
liquors. 

Nobody wants to keep him from getting them and nobody ought to 
have the right to keep him from getting them under such circum- 
stances. 

Mr. Cook. If I may interrupt you there 

Mr. DiNwiDDiE. It will be an mterruption unless -it is along this 
same line. 

Senator Dilungham. I would like to hear you finish your state- 
ment. 

Mr. DiNwroniE. That is what we call the search and seizure proc- 
ess. It is a proceeding in rem against the liquors. Coming to the 
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Senator's question again, I am frank to say that this legislation is 
not aimed at the consignor, who may be imorant of the intention of 
the consignee. We are trying to be fair about this proposition. We 
are not penalizing the carrier, which may not know and naturally 
will not know what the consignee intends to do with the goods. 
There is no penal clause in here as to the carrier. What we want 
to do, however, is to have the opportunity to proceed in this manner 
against the thing to determine whether the liquors are there to be 
used in violation of law or not. 

Senator Dillingham. Right there, what do you get out of this 
bill? 

Mr. DiNWiDDiE. What we ^et out of this bill is this: If this bill 
passes and our State authorities proceed under a search and seizure 
law for the purpose of determining whether the liquor is there law- 
fully or not, we avoid the interierence by the Federal courts by 
injunction against the processes of the States. 

Senator Dillingham. That is what I wanted to be enlightened on. 
Just how would you avoid that? 

Mr. DiNwiDDiE. Let me give you a specific case. I am probably 
more familiar with this case, because I happened to have cnarge of 
the fight for the adoption of constitutional prohibition and pro- 
hibitory law in Oklahoma after the passage of our enabling act pro- 
vision by Congress in 1906. 

Down there the State officers, beginning with the counsel to the 
governor, who is an officer charged specifically with the enforcement 
of the State prohibitory law, down to the constable in the townships, 
are to-day under injunction from the Federal courts of the eastern 
and western districts of Oklahoma forbidding them to operate the 
lawful processes of the Oklahoma courts to determine the very propo- 
sition that I have just named to you — ^whether liquors that are sent 
in through the instrumentalities of interstate commerce are sent 
there for lawful or unlawful purposes. 

Senator Dillingham. Upon what ground are those injunctions 
issued and are they temporary injunctions or final? 

Mr. DiNwiDDiE. They were temporary injunctions, and they have 
been made final. 

Senator Dillingham. Upon what ground? 

Mr. DiNwrooiE. Upon the ground that the State can not operate 
that way until Congress has removed the impediment through its 
plenary power to regulate interstate commerce and place these ar- 
ticles of interstate commerce in a position where the State laws can 
operate. 

Senator Dillingham. Were those injunctions issued before the 
goods were delivered to the consignee or afterwards? 

Mr. DiNWiDDiE. Before, because after they get into the hands of 
the consignee the State is able to operate under its police powers. 
But it is very difBcult for the State to get hold of any liquors 
brought in unlawfully, after they get in the hands of the consignees, 
because th^ operate in cellars and garrets and at night, and in 
similar dimcult and obscure places. They have bootleggers and 
speak-easies, as they are called. 

Senator Dillingham. What I want is to have you state the legal 
ground upon which those injunctions were issued. 
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Mr. DiNwiDDiE. They were issued or the ground that the State 
has no right, under the present laws of Congress, as interpreted by 
the Supreme Court, to operate its processes upon interstate ship- 
ments of intoxicating liquors. 

Senator Dillingham. Until they have been delivered. 

Mr. DiNwiDDiE. Certainly. I say under the decisions of the 
Supreme Court — especially, I refer to the Khodes case, under 
the Wilson law, with which, of course, you are as familiar as I am — 
the Ehodes case is the case that has "given us practically all our 
trouble, and in that case the court held that the words that Congress 
used in the Wilson law " upon their arrival within the State " meant 
" after their delivery to the consignee." 

Senator Dillingham. That they had not arrived until they were 
delivered to the consignee? 

Mr. DiNwiDDiE. Yes; that is it. 

Senator Bacon. I would like to, make a suggestion that I would 
like Dr. Bartholdt to have the benefit of, as he is going to argue 
this case later. I would like to direct his attention to a certain view 
of the question. Any regulations made by a State, which did not 

fo to the extent of prohibiting the reception of liquors might be 
irected to such regulation as would prevent the improper use, or, 
rather, devices for the violation of the law. For instance, a State 
might sajr no man should receive over 10 gallons, stopping the 
opportunity of men who wanted to get a large quantity for sale. 
They might say that a man should not receive any more than 10 
gallons. Such a regulation might be permitted under this law, and 
it would not interfere with the personal liberty of the citizen — the 
reasonable exercise of his right to receive liquor. As an illustra- 
tion of the thought that was in my mind, when we had a hearing 
before, those present will remember that a gentleman from my own 
State made an address, in which he stated that a man who was oper- 
ating a blind tiger in his community, or just on the outside of the 
town, where the police oflScers coula riot very well reach him, had 
received immediately before Christmas some six or eight casks of 
whisky. 

Senator Nelson. Half -pint bottles. 

Senator Bacon. Yes; the whisky was in half -pint bottles, each 
cask being filled with half -pint bottles. You will see that there was 
the opportunity ffiven him to import liquors in a way where he could 
most readily evade the law. It might be possible for a State to pass 
a^ law which would prevent that thing being done and at the same 
time not prevent the reception by a citizen of liquors for a legiti- 
mate purpose in a reasonable quantity. 

I give that ilhistration for the purpose of directing your atten- 
tion to it, because I do not think myself that this particular bill — it 
may be that some of the other bills do, but the Kenyon bill is the one 
we have particularly before us — I do not think this interferes with 
the direct importation for a man's own use of liquors, but it gives the 
opportunity for such regulation as would defeat the purpose of those 
who desire to import liquors for illegal purposes. I wanted to sug- 
gest that to you in order that you might direct your attention to it. 

Representative Bartholdt. If you will permit me to make one sug- 
gestion in connection with that? 
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Senator Bacon. Certainly. 

Eepresentative Bartholdt. Whatever the form may be, whenever 
it provides that liquors shall be seized or can be seized before de- 
livery, that provision makes the bill unconstitutional. 

Senator Bacon. Well, that is a question, of course. 

Eepresentative Bartholdt. There is no question in my mind about 
that. 

Senator Bacon. That is a question. We had an elaborate argu- 
ment on that several years ago. 

Senator Nelson. When you come to discuss the constitutional 
question, I would like to near something on that subject. In the 
State of Georgia, as I understand it, you have prohibition. 

Senator Bacon. Not prohibition of the use or the reception of 
liquor, but prohibition against the sale. 

Senator Nelson. Yes; prohibition against the sale of liquors. 
That IS the law of your State? 

Senator Bacon. Yes, sir. 

Senator Nelson. And your State has the full police power. Now. 
why should a citizen of Florida have a greater right in the State or 
Georgia to violate the laws of that State than a citizen of Georgia? 
That is a question I would like to hear discussed. 

Mr. DiNWiDDiE. I would be very glad to let the other side discuss 
that question. 

Senator Nelson. If seems to me that is at the root of the matter. 
It is more a question of men than of things. 

Eepresentative Bartholdt. But, of course, that is not for this Con- 
gress to determine 

Senator Nelson. North Dakota has a similar law to Georgia. 
Why should a citizen of the State of Minnesota have a greater right 
in respect to that subject in North Dakota than one of her own citi- 
zens? 

Senator Borah. Not only as a moral question, but as a legal propo- 
sition, has he any greater right? 

Senator Nelson. As a constitutional proposition. I simply sug- 
gest that for future discussion. I do not ask you to discuss that 
now, but I simply want to hear that point discussed before we get 
through with it. 

Eepresentative Bartholdt. I should like, before Eev. Dinwiddie 
completes his argument, to call attention to something that may 
throw some light on this whole procedure here. In the last Clongress, 
as you gentlemen will remember, we passed a penal code. 

Senator Nelson. The Congress before the last, I think. 

Mr. Dinwiddie. Yes, sir; almost the last day of March, 1909. 

Eepresentative Bartholdt. And that penal code contains the so- 
callea C. O. D. provisions to which Mr. Dinwiddie refers. 

Mr. Dinwiddie. And the branding amendment to which Senator 
Dillingham referred. 

Eepresentative Bartholdt. Yes. I remember at that time the 
opponents of legislation of that kind in the House were in the poai- 
tion to defeat the penal code because of the attempt to attach these 
very provisions to the code. We came to an agreement, those of us 
who were opposed to this legislation and those who were in favor of 
it. The agreement was this: That we, on our side, should consent 
to that legislation being enacted at that time, to give it a fair chance, 
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to determine what the results of this legislation would be, as to 
whether the evils of which Rev. Dinwiddle and others complain would 
be cured by that legislation. Both sides, as I understand — I do not 
know whether you were a party to that agreement 

Mr. DiNwiDDiE. I certainly was not. 

Eepresentative Bartholdt. But your representatives on the floor 
of the House were 

Mr. DiNwiDDiE. Who were they? 

Representative Bartholdt. Well, if the committee insist on men- 
tioning names, I shall mention them. 

Mr. Dinwiddle. I should be very glad if any such agreement was 
made if you would mention names. I can tell you some who were 
not parties to it. 

Representative Bartholdt. I was a party to it. We were in daily 
consultartion about it. We did not want that great code to fail be- 
cause of that difference of opinion, and we came to the conclusion 
which I have stated. I finally consented to it. We could have 
beaten that legislation in the House, but I consented to let it go on 
the bill for the purpose of testing the effect of it. The agreement 
was that for some years to come there would be no attempt made 
to pass any further legislation — until we had a full and fair under- 
standing of what the effects of these C. O. P. provisions would be. 
And therefore, gentlemen, I hold — and those of my colleagues of 
the House who were with me in that fight hold — that the attempt 
here on the part of these gentlemen and ladies to force the hands of 
Congress in securing further legislation on that question at this time 
is really a violation of a sacred compact entered into at that time. 

Mr. DINWIDDIE. I think I can answer that in a few words. In the 
first place, if it were absolutely correct that there were such an agree- 
ment, I do not see how that would bind the Senate. The Senate 
could do as it pleased, and pass the thing over to the House, and the 
House could determine whether it was bound by such an agreement as 
the one referred to, said to be made in a Congress three years ago. 
On the other hand, I want to state most emphatically that. I was not 
a party to such an arrangement, representing a certain contingent 
of the temperance forces. Mrs. Ellis is here, and she represented 
the Women's Christian Temperance Union, and I do not think she 
was a party to that. 

Mrs. Ellis. No. 

Mr. DiNWiDDiE. T can say that some of my leading friends in the 
House — I do no.t think that it is improper to say this in view of the 
fact that the question has been raised, and not raised in the first 
instance by me — three or four of our leading friends over there took 
those amendments and urged them, not as finalities, for we did not 
believe they would be, but because we felt that was all we could get 
at the time, and as practical people we thought we would take what 
we could get and test it, and if it did not go far enough we would 
come and ask for additional legislation. 

But if it were all true, we still think we have met the difficulties 
Dr. Bartholdt has referred to. We have tested it and we are up 
ajgainst Federal injunctions when it comes to operating the valid 
processes of the State courts on this question whenever interstate 
shipments are involved. 
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Now, let me say this — and I would like to make this an additional 
suggestion in answer to Senator Dillingham's Question. I do not 
think the States would be justified in pressing tnis thing as far as 
they do if it were not for the fact that they have done everything 
they can do — and they have respected Federal law — ^the very State 
of Oklahoma to which I have referred has respected Federal law, 
their State courts have held absolutely and strictly to the interpre- 
tation of the United States Supreme Court with reference to inter- 
state-commerce shipments under the Khodes v. Iowa decision. They 
have held that a man importing liquors for personal use, there being 
no State law against the use of intoxicating liquors, can not be in- 
terfered with, and the intoxicating liquors must be delivered to the 
consignee. They are not trying to overreach Federal law. They 
are trying to operate within the bounds of Federal legislation as 
construed by the Supreme Court. But they want the chance, legiti- 
matelyj as we believe they are entitled to it, to ascertain whether 
those liquors are being received by a man whose intention is to vio- 
late the law of the State. They want the right to prevent crime 
against State law instead of being limited by congressional inaction 
to punishing for its actual commission. 

Senator Dillingham. Will you give me a reference to the cases 
where those injunctions have been upheld? 

Mr. Dinwiddle. The injimctions have been upheld 

Senator Dillingham. I would like to read the opinions. 

Mr. DiNwiDDiE. I would like to give you the citations. They were 
cases 13 and 14 originally in the United States Supreme Court, where 
writs of prohibition which the State of Oklahoma, as an extraordi- 
nary measure, asked the Supreme Court to issue against the Federal 
judges compelling them to desist from issuing these restraining orders. 
You understand the State of Oklahoma was not a party to these 
original suits, could not get into the case on appeal, and the Supreme 
Court held that under their power the writ of prohibition beinff a 
discretionary right, they could grant it or not; and when they did 
grant it they granted it along well-defined lines^ and they said the 
question might have been raised and come up regularly on appeal; 
but in that case the State was not a party, it was simply a case of 
certain liquor men against men who were officers of the law, and so 
the application for the writ was denied. 

Senator Borah. When the court made the injunction permanent 
did it render an opinion ? 

Mr. DiNwiDDiE. It did. 

Senator Borah. The court below ? 

Mr. DiNwiDDiE. The court below. That is, the decree of the court. 
Then they were cited, of course, to appear when the application for 
the writ of prohibition was filed. 

Senator Dillingham. What Senator Borah and I would like would 
be a chance to read what the courts have said. Can you give us the 
cases? 

Mr. Cooke. Two hundred and twentieth United States, 191, is the 
first case, ex parte Oklahoma. The second case is ex parte Okla- 
homa, page 210. Then the case of the State of Oklahoma v. Cali- 
fornia, Colorado, and Santa Fe, page 290 of the same volume. 

Mr. DiNWiDDiE. That last case involves Indian treaties and is 
not the case or the proposition I referred to. The cases I referred to 
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are 9 and 10 of the original October, 1910, term, just cited by Mr. 
Cooke. 

Mr. DiNwiDDiE. The court did not decide the cases on the merits 
at all. 

Mr. Cooke. It was on the technical question of the operation of the 
writ of prohibition. 

Senator Dillingham. Were the opinions delivered in the court 
below ? 

Mr. DiNwiDDiE. My recollection is that they were. You can get it 
out of the Supreme Court records, I suppose. 

Senator Bacon. It is not yet printed m volume form. 

Mr. DiNwiDDiE. It is bound m the permanent records of the Su- 
preme Court. 

Senator Nelson. Those decisions of the lower Federal court would 
be published in the Federal Keporter? 

Mr. DiNwiDDiE. Yes, sir. 

With your consent, Mr. Caldwell, who represented the State of 
Oklahoma in these cases and who really drafted this bill, will be here 
soon, and I should be glad to have him heard^ if it does not postpone 
action too long. 

Just a word before Dr. Bartholdt goes. It is always a good thing 
to get back to the actual language of a proposition. This bill says 
that the shipment of such liquors from said State or Territory into 
another State or Territorj'^, which said liquor " is intended, by any 
person interested therein, directly or indirectly, or in any manner 
connected with the transaction, to be received, possessed, or kept, or 
in any manner used, either in the original package or otherwise, in 
violation of any law of such State^ Territory, or district of the 
United States " * * * " is hereby prohibited." 

If there is no law to be violated, if the liquors are there for lawful 
purposes — unless the consignee intends to violate the law of his State 
they are there for lawful purposes if the State has not inhibited 
their use or possession — this bill does not give the State possession of 
those liquors. And, further, it says, " enacted in the exercise of the 
police powers of such State, Territory, or District of the United 
States." That means that if a State attempts to destroy these so- 
called inalienable rights that our estimable friends on the other side 
are talking about, that legislation will not be upheld by the courts, 
because laws of that kind are not enacted in pursuance of the police 
powers of the State. An unconstitutional law is not enacted under 
the police powers of a Commonwealth. This only proposes that 
intoxicating liquors shall be denied the protection oi interstate com- 
merce if two things are true; first, that the liquors are shipped or 
imported for unlawful purposes ; and, second^ if the legislation of the 
State which the State proposes to operate on these liquors is a lawful 
enactment of the State under its police powers. 

Representative Bartholdt. Of course, in every one of the prohibi- 
tion States there is a minority, sometimes large, sometimes small, but 
there is always a minority of people who are opposed to this kind of 
legislation. I hold that the question of the right to drink beer or 
wine or whatever you. please should never be subject to a majority 
rule, should never be subject to a vote. I hold that as an American 
citizen I should not be deprived by a majority of votes of what I 
regard as an inalienable right. 
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Senator Nelson. Do you mean the right to sell liquor? 

Representative Bartholdt. The right to consume and to use liquor. 

Senator Nelson. But how about the right to sell liquor? 

Representative Bartholdt. Well, if there is a minority — I am com- 
ing to that question — if there is a large or small minorit^^ in the State 
who desire to use liquor there will be those who will wish to sell it. 
That is commerce, that is business. If there is a demand for a thing, 
there will be those who will want to supply it. That is legitimate, 
perfectly legitimate. 

Mr. Dinwiddle. May I ask you a question ? 

Representative Bartholdt. In one minute. 

Senator Nelson. Let him finish his answer first. 

Representative Bartholdt. Therefore, if you say that liquir is 
imported into a State for an unlawful purpose, I should like to know 
what that imlawful purpose is. If it is for the purpose of consuming 
or drinking it or using it. Now, whether that purpose is an unlaw- 
ful purpose or not, I do not know. Maybe the wisdom of this com- 
mittee may determine it. 

Senator Bacon. I want you to answer the question the chairman 
asked you. I understand that you are leading up to it, and from 
your reasoning now your conclusion would be that a majority in a 
State would not have a right to prohibit the sale of liquor in a State 
if a minority opposed it. 

Representative Bartholdt. Well, I say that as a fundamental 
proposition. Of course, it has been held differently. The Supreme 
Court says that it is within the police power of the State, but I be- 
lieve some day some Supreme Court will decide that that is a viola- 
tion of the inalienable, inherent rights of an American citizen. 

Senator Bacon. It may be, when we get the recall of the judges. 

Representative Bartholdt. I hope we will never get that. 

Senator Borah. We would have to start out and have to change 
our whole system of government a little, would we not, if the minority 
should control the majority? 

Representative Bartholdt. "Vlliat I was trying to get at was this : 
That that minority which is not in favor of prohibition, which does 
not want to be deprived of the right- of drinking a glass of beer or 
wine when they want to, which is the position I am m, for I like to 
take a drink when I want to, although I am a gentleman 

Senator Nelson. The committee would not think of cutting you off. 

Representative Bartholdt. I am used to taking a glass of wine 
with my meals, and I want everyone in the world to know it, and it 
does not injure me to anv great extent, it has not impaired me phys- 
ically or my intellectual faculties, so far as I can see, and I shall 
Erobably keep that up imtil I die. But supposing I lived in a pro- 
ibition State, and supposing I belonged to that minority which by 
vote of the majority is deprived of the possibility of securing that 
wine for my table, what then ? 

Senator Nelson. One answer would be that you ought not to move 
to such a State. 

Representative Bartholdt. Would you not come to the conclusion 
that there would be an impairment oi the principle of personal lib- 
erty which is guaranteed by the spirit of our institutions somewhere ? 

Senator Nelson. Everybody would have to go to Missouri. 
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Representative Bartholdt. We had this question up in Missouri, 
the State-wide prohibition question, and the result was that prohibi- 
tion was voted down by 216,000 majority. 

Mr. DiNWM)DiE. You are not in any danger, then, Doctor, in 
Missouri. 

Representative Bartholdt. The most encouraging and refreshing 
features of that fight were that even the rural districts of Missouri, 
the districts outside the great cities of St. Louis and Kansas City 
and St. Joseph, cast a majority of over 100,000 against prohibition. 

Mrs. Stevens. May I ask a question ? 

Representative Bartholdt. Certainly. 

Mrs. Stevens. I would like the privilege of sending a message to 
the ladies whom Mr. Bartholdt introduced this morning, which might 
make them feel a little happier. One of them was troubled at the 
thought of the home being invaded and searched and the liquor, 
wine, or beer which they might have there being seized, making a 
great deal of trouble. 1 am a woman's woman, and I do not want 
them to be too much worried, as they evidently were, without cause 
on that point — on that point and several others. My home has been 
in the State of Maine — always has been — where we have a prohibi- 
tory law, and the search and seizure process is very much in vogue 
there, and it is applied to the "blind tigers," and oftentimes with 
difficulty, because they hide away the liquor which is consigned to 
them, and it is with difficulty that it is found sometimes, whereas if 
it could be seized when it reaches its destination before delivery to 
the consignee the search and seizure there would be much less com- 
plicated. But so far as the home is concerned, Mr. Bartholdt, thou- 
sands of search and seizure processes have been carried on in Maine, 
and I have never yet known a home to be invaded by the search and 
seizure process. 

Representative Bartholdt. Will you permit me a question? 

Mrs. Ste\^ns. I will if I can. 

Representative Bartholdt. How will you secure that liquor for 
your own if your State law is properly enforced? 

Mrs. Stevens. Secure it? They have very great opportunities of 
securing it. The State is flooded with circulars from the liquor 
dealers outside the State, and if a man in the State wishes to order 
some of this liquor he knows where to order it. It is very seldom that 
such liquor is seized or that there is any trouble about it. I think I 
have never known of an instance where liquor consigned to any re- 
spectable man or to any man that was not Imown to be a liquor seller 
or blind tiger keeper was seized. 

Representative Bartholdt. I am comforted to know that there 
are people in Maine who desire it. 

Mrs. Stevens. There are some. They are not all total abstainers 
there, but I think all of them will be total abstainers before all of the 
people will want it. 

Senator Bacon. A good deal depends upon the point of view from 
which a thing is looked at. I want to say that I have heard the§e 
ladies of German descent, and I can very well appreciate their feel- 
ings, and if the world were like Germany, or even like the German 
residents of this country, possibly the prohibitionists would not take 
the same active interest in the question that they do. 
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Representative Bartholdt. Why can not we solve it in the same 
way? 

Senator Bacon. I was going on to say that conditions make cir- 
cumstances very different. They have not the whiskey-drinking 
evil in Europe. I have been in Germany many times and in other 
foreign countries, and I never saw a dnmken person in Germany 
and very few in France and verv few anywhere in Europe^ except 
in England, where the whisky-drinking habit obtains. I want to 
suggest that those differences in conditions make the difference in 
views and the necessity for laws which otherwise would not exist. 
If we could have the same conditions in this country that they have 
in Europe — I am not speaking of my personal views at all — ^I do 
not think that the same mterest would be taken in the question of the 
control of the sale of liquor. 

Representative Bartholdt. I agree with you. 

Senator Bacon. But I do not think it is possible in a country 
where whisky drinking obtains, and I draw that conclusion from the 
marked contrast there is between the Continent of Europe and Eng- 
land and Scotland. I have seen more drinking in Scotland than 
anywhere else. 

Senator Nelson. I saw in London what I have not seen in this 
country, and that is women standing up alongside of men in front 
of the bar calling for their gin. 

Senator Bacon. On the Continent of Europe, as one of the ladies 
said, a man goes in with his family and drinks beer or light wine, 
very much the same as people in this country go into an ice-cream 
saloon, but you can not, apparently, have that condition of affairs 
in this country, so far as family drinking places are concerned. 

Representative Bartholdt. In this connection. Senator, I would 
like to call the attention of the committee to an important fact, and 
that is that it seems that all this prohibition legislation that we have 
had in the past 20 years in the United States has had the effect of 
increasing the consumption of liquor, of strong drink, and decreasing 
the consumption of mild drinks. In other words, if you study the 
internal-revenue figures you will fiind that in spite of this great agi- 
tation against the use oi liquor the consumption of whisl^ has in- 
creased much more rapidly than the increase of population — propor- 
tionately speaking. 

Senator Bacon. Judging from observation, I think the use of malt 
liquors has increased since prohibition has come about in many States. 

Representative Bartholdt. The increase in the consumption of 
malt liquors has hardly kept pace with the increase of population. 
But the consumption of whisky has increased more rapidly than the 
increase of population would justify. 

Mrs. Stevens. May I ask the honorable gentleman if he thinks 
that prohibition increases the amount of liquor sold and consumed? 

Representative Bartholdt. Yes, it does ; for this reason : That the 
milder drinks, like beer, are so bulky that they can not be smuggled, 
and in prohibition States it will be impossible to secure beer for the 
reason that the kegs would be seized by the State authorities, but 
anybody could carry a bottle of whisky in his pocket. It is even 
being stated in connection with this legislation that the so-called 
whisKy mail order houses are in favor of this legislation. 
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Mrs. Stevens. Then I would like to ask why it is that the liquor 
associations and the brewers and the distillers are opposed to pro- 
hibition if it helps their business instead of hurting it. 

Representative Bartholdt. The brewers are naturally opposed to 
prohibition leffislation because it hurts them. It hurts them more, 
than it hurts the liquor people. 

Mr. DiNwiDDiE. How about the whisky people? 

Representative Barthoijjt. I can not speak for them. 

'Mr. Cooke. At the proper time, a representative of the liquor 
dealer^ would be glad to make a statement in reference to the alleged 
violations of the laws of the States which have prohibition. 

Senator Nelson. Is it not the liquor dealers that violate the laws? 

Mr. Cooke. Not knowingly. 

Senator Nelson. Why they ship to saloon keepers in prohibition 
States, is it not the wholesale liquor dealers who are really the vio- 
lators of the law? 

Mr. Cooke. No; they have no intention of violating the law and 
they can not be charged with that properly. But the fact that the 

geat complaint exists justifies them m hoping that laws will be 
amed that will be enforced, and that the sale that actually occurs 
in the local districts will not be in violation of law. It is said that 
prohibition in a ^iven district increases the consumption of whisky 
or other strong spirits. 

Senator Nelson. Here is a lady that desires to be heard. 

Mrs. Louise H. Earll, of Chevy Chase, Md.: Mr. Chairman and 
gentlemen, it has been claimed that if a man residing in a prohibition 
State desired liquor for his home it might be necessary for him to 
remove to a State that was not a prohibition State. I would like to 
ask if it would prevent him from obtaining what he wishes to have 
that package delayed long enough for the State to discover whether 
or not it was for lawful or unlawful purposes? In our customs 
service we have to submit to have everything examined before it 
goes through. 

That is my question, would it interfere with a man receiving the 
package to have it delayed long enough to see whether or not it is 
for personal use or for unlawful use? 

STATEMENT OF MB. CHARLES F. BESSLEE, OF BALTIMOBE, MD. 

Mr. Eessler. Mr. Chairman and gentlemen of the committee, I 
am not here for any special interests. I am a plain, humble citizen 
from Baltimore, ancl I have been in the hardware business for the last 
20 years. I came over with the delegation which you have heard 
this morning. It has been very interesting to sit here and listen to 
the different arguments, but it seems to me the main point at issue 
has really not been brought out very cles^rly. That is the way it 
appears to me. Those gentlemen say they do not deny any human 
being the right to drink liquor. That is correct, is it not [address- 
ing Mr. Dinwiddle]? 

Mr. DiNwiDDiE. We did not use that language. We said that this 
proposed legislation does not do it. 

Mr. Ressler. Well, do those gentlemen or does this gentleman 
deny the right to any human being to drink liquor ? 
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Mr. DiNwiDDiE. Shall I answer the question ? 

Senator Nelson. Just as you see fit. „ 

Mr. DiNwiDDiB. Yes; if the question wjBre put up in my State I 
should deny it thus far: I should vote to prohibit the traffic in 
, alcoholic liquors. 

Mr. Eessler. You deny the right of a human being to drink 
liquor? 

Mr. DiNwmDiB. I say I will vote for aprohibitonr law in my State 
or community which would deny the right of sale of intoxicating 
liquors. 

Mr. Ressler. In other words, to stop any man from getting it? 
That is what I want to get at. It is one of the steps or one of the 
means to prevent any man from getting it. 

Mr. DiNwmniE. 1 attempted to answer your question; I am not 
going to have you read into my answer something I did not say. I 
think I made it clear that I would vote for a prohibitory law. That 
is entirely a different proposition from saying that I will take all 
steps necessary to prevent a man from getting liquor for his per- 
sonal use. , 

Mr. Eessler. But those steps lead to the one point, do they not? 

Mr. DiNwiDDiE. I do not hestitate to admit tnat the object of pro- 
hibitory legislation is to prevent as far as possible the consumption 
of intoxicating liquors. 

Mr. Eessler. That is what you want; you want to stop any man 
from having the right to drink. 

Mr. Dinwiddle. Surely ; as I just explained. 

Mr. Eessler. I am glad to hear that point. I heard a good deal of 
argument in Annapolis in regard to this matter. J, heard the argu- 
ment made that the use of alcohol would decay soul and body. The 
speaker who is now addressing you is a comparatively young looking 
man, and yet I am a grandfather. I have a grandchild over a year 
old. I am raising a family of six children, and I have had eight 
children ; five of my children are boys and one is a ffirl. I challenge 
any gentleman to show that the use of liquor has decayed my body 
or soul. I have been using it since my seventeenth year. Of course, 
I will admit I do not use any whisky. I will say I nate the smell of 
it. I might sometimes take a glass of it if I were sick. I guess I 
have not taken two glasses of whisky within the last five years. But 
I deny any human beings the right — I do not care whether it is a 
majority or minority — to stop me from taking or using a glass of 
beer when I desire it. 

Senator Nelson. What about whisky ? 

Mr. Eessler. It does not concern me. On the other hand, the man 
who wishes to drink a glass of whisky is entitled to do so. I have 
never smoked, and yet a man who wishes to smoke ought to have the 
right to do so and to enjoy his smoke. I have never paid a dollar 
for a theater ticket, and yet I do not believe in preventing other 
people from going to the theater. I would let every man live accord- 
ing to his own ideas. So I say if my next door neighbor in the morn- 
ing drinks a glass of water, and I drink a cup of tea, and another 
one a cup of coffee, and another one takes one or two glasses of 
whisky, 1 have no right, in my opinion, to stop anyone of the three 
from drinking what they want to. And so I deny them the right to 
tell me what I shall drink. 
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Senator Nelson. Suppose your neighbor next door to you takes 
half a dozen drinks of whisky and gets ugly and jumps onto your 
stoop, and wants to lambaste you ? 

Mr. Eessler. We have State laws that would protect us. I want 
to protest as a plain citizen, as a taxpayer, against any such legisla- 
tion as is proposed. In my opinion, if this bill is passed it will de- 
prive citizens of their natural, free-bom rights to live as they please 
and drink what they please, so long as they do not interfere with the 
rights of others, and on those grounds I protest against this legis- 
lation. 

STATEMENT OF MB. JOHN HAHN. 

Mr. Hahn. Mr. Chairman and gentlemen, my residence is Astoria, 
Oreg. I have no business of any kind, although I used to be in the 
shoe business in former times. 

The German^speaking societies of the State of Oregon, also the 
Italians and Austrians and those people that live in the State of 
Oregon that have come out there to make their home, have sent me 
here to enter their protest and remonstrance against the passage of 
this pending bill. 

They present the following facts : When they were invited to come 
from the old country they were assured that this flag, the flag of 
liberty, would wave over them and guarantee them personal liberty ; 
that they could eat and drink just according to the dictates and 
wishes of their own conscience and the teaching of the Bible. They 
had studied the Bible ; they had seen where Noah was instructed by 
the Lord how to plant the grapevine and make wine out of it. 

Senator Nelson. Well, he did not live in a prohibition State. 

Mr. Hahn. No, he did not; and the Lord did not either. 

Senator Bacon. And he got drunk, too, did he not? 

Mr. Hahn. But the Lord did not blame him, because he had to get 
the experience. They also thought that when the voice of Heaven 
spoke to St. Peter and told him to eat, it told him that that which 
entered into the mouth was not to defile the body, but what came out 
of the mouth from the heart defiled man. The whole Scripture 
throughout does not say anything against drink in moderation. 
Scripture says be moderate in all things. We ought to be temperate 
not only in what we eat and what we drink, but even we are not 
supposed to work too much. 

We have made a garden spot out of Oregon, where there was once 
a wilderness. We have built up homes there where before there was 
a waste. We have made a paradise, we may say, out of the wilder- 
ness. Now, down in California, they raise and cultivate the grape. 
They manufacture it into wine. They ought to be allowed, and the 
citizens of Oregon demand that they shall have, the privilege of mak- 
mg wine and selling that wine to the people in Oregon. As citizens 
of Oregon, we think and believe that malt liquors, wines, and so 
forth, are commodities, and when they are taxed and revenue col- 
lected by the Government that they aclmowledge that it is merchan- 
dize, and that if you legislate against it it is class legislation. That 
is the way we look at it. It would be class legislation. 

We believe that our children should be educated in the home to be 
temperate in the matter of drinking, as well as in all other things. 
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I was educated to be temperate. I am now 66 years old and I have 
been drinking beer all my life and am in good health. I do not know 
that I have ever been a day sick, except when I was hurt in the Army 
fighting for the United States. I was in the Fourth United States 
Artillery. I have never been sick in my life. I do not draw a pen- 
sion. As I have said, I have no business, but I like to be allowed to 
drink a glass of beer when I want it. 

We passed a law in Oregon by a great majority for home rule for 
the cities, to make their own rules m regard to liquor traffic, and it 
works well. Our societies admit no saloon keeper, no manuiacturer 
of spirits or liquors into the societies, but we like to have personal 
liberty. We like to have the privilege of drinking a glass of beer or 
glass of wine when we desire it. And we accord the same privilege 
to others. If others want to drink water, they may do so, and if 
chey want to drink beer or whisky or wine or coffee they ought to 
be allowed to do so. 

The temperance people claim that drinking anything intoxicating 
degenerates our race. I think they are wrong on that subject. A 
Roman writer, writing over 2,000 years ago, said that the Germans 
were very fond of their beer, and all the nations that are leaders in 
the world to-day are users to a greater or less extent of intoxicating 
liquors. The only country that is a prohibition country is Turkey. 
Will we be a second Turkey? They have lots of women, but they 
have not any intoxicating liquors, because it is prohibited by their 
religion. 

Some years ago we passed legislation to the effect that this should 
be callea a Christian country. We ought to live according to the 
teachings of the Bible. When St. Paul said to Timothy, '°Take a 
drink for your stomach's sake," I think he meant it, and if a man 
wants to take a glass of beer or glass of wine, I think he ought to 
have it, and I would advise him to drink it. 

Senator Nelson (after consultation with other members of the 
subcommittee and with other gentlemen present). We will suspend 
now to meet on Saturday, March 2, at 10.30 a. m. 

Thereupon, at 12.30 p. m., the committee adjourned until Satui*- 
day, March 2, 1912, ^t 10.30 o'clock a. m. 
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SATXnElDAY, MABCH 2, 1912. 

COMMITTEB ON THE JuDIOIARY, 

UlNiTED States Senate, 

Washington^ D. C. 

The subcommittee met at 10.30 o'clock a. m. 

Present: Senators Nelson (chairman), Borah, Bacon, and Rayner. 

Sejiator Nelson. There are some gentlemen here this morning 
from California, representing the wine makers of that State, who 
desire to be heard in opposition to the proposed le^slation. Is 
there anybody else here who wants to be heard in opposition to these 
bills? It was the intention of the committee to give those who op- 
posed this legislation the right of way at this meeting, in the first 
instance. [Continuing after a pause.] We will hear the gentlemen 
from California, then, first. 

STATEMENT OP MB. lOTTIS W. JITILLIARD, OF CALIFOENIA. 

Mr. JuiLLiARD. Mr. Chairman and gentlemen, it may be unneces- 
sary to make any remarks whatsoever to this committee, or at least 
unnecessary for us to make any extended remarks, to say the least. 

Although I understand we have your permission to" do so, I do 
not intend to touch upon the legal phase of this matter. I have 
heard that there would be men of prominence and ability appear 
here who would advise you upon that matter, and I believe in hear- 
ings of this sort, having had some little experience in these lines, that 
whatever is said, should be said by people who are fully competent 
to speak along the lines they cover, and that you should be able to 
depend upon what they say. In other words, in what we may say 
to you here we will try to give you the facts that we know about; 
so when your conclusions are drawn you will have based them upon 
facts. 

We arrived from the West only last evening, sir. We are totlally 
unacquainted with the situation, or almost wholly so, and we can 
not make a presentation such as we should make. As I said before, 
however, we will confine ourselves to facts other than the legal 
phases of the question. 

I understand from a hasty reading of the bill that the object of 
the proposed law is to prevent the transportation, to prohibit the 
transportation of all liquors, spirituous or malt liquors 

Senator Nelson. Have you read the bill ? ^ • 

Mr. JuiLLiARD. Yes. I understand that the object is to prohibit 
the transportation of spirituous or malt liquors into a dry territory, 
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as it is so called, or into a territory, more strictly speaking, where 
the distribution or the use of such liquors is prohibited. 

It strikes me that this proposed law — and I simply make the sug- 
gestion because I am not going to argue it — is subject to a good deal 
of constructive doubt, as to what is really meant there. If I shij^ 
wines through the State of Nebraska, which State I understand is 
dry, to the city of New York via or through the State of Nebraska, 
that is shipping liquor into that State. I refer now to wine. Am I 
offending, am I coming in contact thereby with the bill ? 

Senator Borah. I should not think so. 

Mr. JuiLUARD. At first we would not think so. Of course, the 
word we received on the coast was that the bill read "into or 
through." If I ship through, possibly I am shipping into that 
State — in and out of the State. I do not know the effect of this 
and would ask that you consider that a possibility. So far as I am 
concerned personally, I would like to submit an authority, if I do 
find one latfT, on that subject. But.it struck me in reading the bill 
that there was a doubt there, and while the intent and the purpose 
of the original contract would not be to break any local law, we 
might do that even by shipping through a prohibited territory. 

I want to say, gentlemen, that we in California — ^we who manu- 
facture wine and who grow grapes — are not opposed to temperance 
laws. I participated in the making of some laws that were intended 
to regulate. I believe in such laws, and if this law that is before 
you to-dav would regulate, I think that the men engaged in the 
making of spirituous or malt liquors in the United States would not 
very largely oppose it. This is not intended, however, apparently, 
to regulate. Now, then, it is history 

Senator Nelson. I think you are laboring under a misapprehen- 
sion. In the first place, this would not prevent you shipping your 
wines through Neoraska to New York, even if Nebraska were a 
dry State. In the next place, shipping your wine to a dry State, 
you would simply be subjecting that wine to the laws of that State — 
the same laws that wine produced in that State would be subject to — 
and that is all. 

Mr. JuiLLiARD. Yes, sir. Of course, I am assured by the chairman 
that that is his opinion. But would that be so construed ? 

Senator Nelson. That is what the bill purports. 

Mr. JuiLLiARD. I am not quite so sure of that, while I have great 
respect, of course, for jour judgment in the matter. 

Senator Nelson. I simply suggest this, and I may be mistaken. 
You may proceed. 

Senator Bacon. I will say this to you. Your present purpose is, 
as I understand, to combat any feature in the bill which will pre- 
vent shipment of wines, for instance, from one State into another 
State. I will say that it is not the understanding of any member of 
the committee that that is the purpose of the bill, and that the bill 
will be closely scrutinized and any such possible construction of its 
provisions carefully guarded against. 

Mr. JuiLLiARD. That is the point — that we would like to have it 
so clear that there would be no question upon it. 

Senator Bacon. Any ambiguity of that sort would be cleared up. 

Mr. JuiLLiARD. And that leads me to this point, too. The Senator 
has suggested that the local law would apply to wines or liquors 



Digitized by VjOOQIC 



INTEESTATE SHIPMENTS OF INTOXICATING LIQUOBS. 73 

shipped into a State. If this is meant for- a police regulation — I can 
not help but get on the police phase of it, and you must pardon me 
for doing so — if this is intended to help out the police powers of the 
States, why not leave that to the States? If I, a shipper, ship wine 
knowingly into a dry, prohibition State, the State law is the one 
which I am breaking; and then if by United States statute it is de- 
clared that I have broken a law, it seems to me that is rather strange 
and peculiar and unnecessary. It is, of course, reaching out imder 
the interstate-commerce act. But does it go any further than the 
lodal law goes, or do you try to aflfect the local law ? If I break a 
local law I am punished under that law. This bill, I understand, 
has no penalty attached to it other than confiscation or the deprival 
of the right to sue in United States courts. 

Senator Borah. The main object of the bill is to do exactly what • 
you want done; that is, to permit the law of the State to operate 
effectively. 

Mr. JuiixiAKD. No. 

Senator Nelson. That is all there is in this bill. 

Mr. JuiLLiARD. I*am in doubt as to what the effect of the bill is, sir. 

Senator Borah. You seem to be; but the understandinff of the 
committee is that every object you desire to attain is already in the 
bill — ^that they are the very objects of the bill. If there is any mis- 
take about it, it is a mistake of language; but the purpose is to do 
what you say you want done, and mat is to permit the State laws 
to operate. 

Mr. JuiLLiARD. Not necessarily that, sir. I have not asked you 
to do anything on the subject whatever, nor have those I represent 
asked you to do anything ; but we are simply suggesting this to you, 
that it the construction of laws is such, why the necessity of any 
further action in the premises? It strikes me it would be unneces- 
sary, and I beg your pardon for getting on the legal phase, because 
I am not prepared to discuss that matter, but it leads me into it all 
the way along; but I shall go on to the other phase, and say that 
so far as the business of making wine is concerned — and I mean by 
that a good table wine, a wholesome product — and so far as the horti- 
cultural and agricultural pursuits oi growing grapes are concerned, 
that those are nonorable occupations, and they have made a whole- 
some product which has gone into the homes of thousands of people 
throughout the United States. They produce light wines, claret, 
and burgundies, and sauternes, and the like, which go all over the 
United States. It is a legitimate business, and a business that is 
based upon the most sacred history. If you will watch the progress 
of nations, if you will watch the progress of man, you will find that 
the grape has always followed civilization. You can trace it back 
to the remotest time. You can trace it from one country to another. 
In my vineyard to-day I have grapes from Persia. How many have 
close relations with Persia, or how many have read much about 
Persia ? It simply shows that as man has progressed he has always 
taken more wine and good wine, not a wine that would be an 
intoxicant. 

I regret very much, Mr. Chairman, that Mr. Sbarboro was not able 
to be here to-day. He is a man who was born in Italy, but there is 
no better citizen of America than Mr. Sbarboro. I wanted him to 
come here to-day to show you that when wines are used properly 
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they are not harmful, but on the contrary they are beneficial to the 
human system. 

As I have said, the grape has always gone with civilization, and 
more than that, it has gone with religion. Who brought the g;rape 
to the western shores of our country? The padres, the Christian 
brothers, the Catholic priests, up and down the coast. They brought 
it to Spain, to the Moors, and there planted on the coast years and 
centuries ago, the grape from which wine was made. In Biblical 
times we find references to wine, and while its use has been abused, 
still that ouffht not to condemn it, because many things that are use- 
ful and good are abused. For instance, money is a great blessing, 
and yet, as we know, its use is greatly abused. 

Senator Nelson. Have you any information as to the proportion 
of domestic wine consumed in this country, with reference to the 
whole quantity of wine consumed? I mean what proportion is 
domestic wine and what proportion is imported from other countries? 

Mr. JuiLLiARD. The prod!uction of wmes in California last year 
was between 40,000,000 and 50,000,000 gallons. 

Senator Nelson. Where is that wine principally marketed? 

Mr. JuiLLiARD. Principally in the United States. 

Senator Nelson. In what parts of the United States ? 

Mr! JuiLLiARD. All parts. We make large shipments to Portland, 
to Seattle, and to the Northwest, and also to New York and to Chi- 
cago, New Orleans, and to Baltimore. There is not so very much 
that comes to Washington and- this part of the country. But, gen- 
erally speaking, it goes to almost every part of the United States. In 
that connection, Mr. Chairman, let me say that where the population 
is foreign and they are permitted to use our light wines, or where 
they use beer, the percentage of drunkenness is very much less than 
in those parts of the country where stronger intoxicants are used. As 
Mr. Sbarboro has said, if we used lighter beverages instead of so 
much strong spirits, the percentage of crime in the United States 
would be lower than it is. Crime is more prevalent in those coun- 
tries that use strong intoxicants. For instance you know Russia has 
her drink 

Senator Nelson. Vodka? 

Mr. JuiLLiARD. Yes. Mexico has her mescal, Jamaica has her rum. 

Senator Nelson. New England used to have the credit in olden 
limes of using New England rum. 

Mr. JuiLLiARD. Yes, sir. In spite of the laws, different countries 
and different parts of the country willhave their drinks. When the 
Tennessee regiment came out to California they were held .down 
pretty closely, and they made their liquor right there ; they made it 
in their tents. You can distill liquor from potatoes or rice or any- 
thing of that sort. It can be made from com or barley. I say that 
the demand of nature is that men should have some sort of alcoholic 
beverage or stimulant. That being the admitted fact, physicians will 
admit that, and tell you so, is it not better for us as a Nation and a 
people to attempt to regulate in a correct manner rather than pro- 
hibit? I have asked those who wear the white ribbon, those who 
come from religious societies, to come forward and help us, rather 
than cause trouble eventually by insisting on their prohibition laws, 
which ultimately may result in civil revolution. We have partici- 
pated in some legislation before and we have taken that stand — we 
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wine growers — for the reason that we believe that reasonable regu- 
lation can be had and should be had. 

S^iator Nelson. May I interrupt you ? 

Mr. JuiuLiARD. Certainly. 

Senator Nelson. I want to ask you or somebody in the room who 
knojws how many dry States there are in the Union? 

Mr. JuiLLiARD. Eight. 

Senator Nelson. Can you give me the names ? 

Mr. JuiLLiAKD. I think so. Tennessee, North Dakota, Oklahoma, 
Kansas, North Carolina, Mississippi, Maine, and Georgia. 

Senator Nelson. Why I ask this is for the purpose of following it 
up with a question. Do you think if you would make your wine in 
California subject to the laws of these eight States that it .would 
have any material effect on your trade, if you had all the rest of the 
United States to roam over, and no impediment of any kind, and 
simply in these eight States you would be made subject to the laws 
of those States? Do you think that would materially injure your 
wine trade in California? 

Senator Borah. There might be more than eight prohibition 
States; that is what he is afraid of. 

Mr. JuiLLiARD. I was going to answer the chairman's question 
yes, or yes and no, and then explain. The suggestion made by the 
Senator from Idaho [Mr. Borah] is the answer that I would make. 
We have been told when discussing the question of local option 
that local option was not intended as a prohibition movement, but 
as a matter of regulation. In fact, they referred to it as an act 
entitled "An act to regulate the traffic in alcoholic liquors," termed 
" local option," but in the representations that were made publicly to 
members it was said that you will learn that prohibition spells pros- 
perity, if you learn to spell it with a local-option primer. That is the 
danger, sir. If we start right, we will not go wrong. 

I believe in what is generally termed progress, progression is all 
right ; but my definition of that is somewhat different — on both sides 
of the political question. I believe that a progressive is one who 
steps forward in the right and proper direction, but does not go so 
far as to have to retrace his steps in whole or in part That is true 
progress, I think. And the same way with this committee. If this 
movement is for temperance, then we have no objection to assisting; 
but if it is a movement for prohibition, we do object, because the re- 
sults, even in the future, will not be as are expected. 

Maine is mentioned first. Now, without any reflection whatever 
on Maine, we all know that Maine never has been a prohibition 
State so far as actual workings are concerned. We know that in the 
fall of the year, when the crops have been gathered, it may be that 
some activitj will be shown by the State omcers in the carrying out 
of the prohibition law and that a number of places where liquor is 
sold will be closed and perhaps some fines imposed, and it may be 
that most of the places will be closed during the season of snow and 
ice, but when the summer visitors come to the State in the spring 
and summer thev will be opened again. So I say that prohibition 
laws do not prohibit. I think there should be an attempt at regu- 
lation and a fair attempt, and something might be accomplished if 
both sides would join the progressive elements. 
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The question has been asked, How would it aflPect California's 
products, the grape, if this law were passed? Why not let these 
seven or eight States do as they desire, seek Federal aid, and the 
like? That is asked. The trouble is, as suggested by the Senator, 
the increasing example that would be set and the argument that 
would be used, and probably the further placing of States under 
v^ery severe prohibition laws. But I do not believe there is a great 
deal of danger in that, because I believe people are coming to their 
reason. 

In passing, I might say that I voted to give women the ballot in 
our State. I was not afraid of it, because I believe woman is rea- 
sonable and she is analytical in her mind, and when she traces this 
law to the source I believe she will not vote for prohibition but for 
fair and proper regulations. I am not criticizmg the ladies who 
come here to-day in the least, those whom we have with us to-day 
to hear what is being said or to speak themselves. I think they are 
entitled to full citizenship, as far as that is concerned. Every argu- 
ment tends that way. But I do not believe that they should all be 
classed as Prohibitionists. 

We have the example of Los Angeles. At her city election on the 
5th of December last a prohibition law was voted upon and women 
did not vote to adopt prohibition. They voted against that law. 
They believe that there should be regulations. ^There are regu- 
lations of the liquor traffic in Los Angeles, and there are regulations 
in different parts of the States where saloons are licensed, large 
license fees being required and strict regulations compelling them to 
be closed except during certain hours. 

I would like to give the committee some figures to show the viti- 
cultural industry in the State of California. The investment, sir, 
amounts to over $150,000,000. The annual revenue derived from 
that investment now averages about $25,000,000. The particular 
locality, the particular county in which I reside has a revenue of 
one and a half million dollars a year from that source. 

If that is affected, you can see how it would aflfect a community, 
say, of 50,000 people, largely viticulturists, the largest grape-growing 
community in the whole State. It means to them, if their industry 
is destroyed by adverse legislation, a greater calamity than the earth- 
quake of 1906. It would mean bankruptcy to them. In acreage there 
are in California nearly 350,000 acres of vines devoted to the table 
grape, the raisin grape, and to the sweet varieties, and to the wine 
grape as well. 

Senator Nelson. I would like to inquire what the name of that 
sweet California wine is, which is apparently fortified with spirits 
and very intoxicating. What is the name of that, if you know ? 

Mr. JuiLLiARD. You probably refer to angelica. 

Senator Nelson. I think that is it. 

Mr. JuiLLiARD. That is a very strong wine. 

Senator Nelson. And that is fortified with alcohol ? 

Mr. JuiLLiARD. Yes ; that is brandied. Alcohol is used. 

Senator Nelson. Most of the wine you make is not that strong? 

Mr. JuiLLiARD. Oh, no; a 15° wine is a very strong grade. An- 
gelica is much stronger than that. We who drink a good deal drink a 
very mild wine, and even then a great many take water in it. Drink- 
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ing our light wines, one can drink a large quantity without being 
affected at all in the way of intoxication. 

Senator Nelson. What is the percentage of alcohol, for instance, 
in angelica? 

Mr. JuiLLiARD. That runs probably 30 per cent. 
Mr. RoDGERS. We are now prohibited by the internal-revenue regu- 
lations from fortifying above 24°. You will understand that the per- 
centage of alcohol is 2 per cent of proof. When we talk about drink- 
ing whisky at 100 proof, that means 50 per cent alcohol. We have 
no wines made in California which exceed in absolute alcohol over 
23 per cent. We*are prohibited by law from making the wine 
stronger than that. 

Senator Nelson. Is there no more than that in the angelica ? 
Mr. RoDGERS. Yes ; there is more in the angelica which you get in 
Minnesota. We ship about a million gallons a year to that State. 
They are good consumers. 

Senator Bacon. What is the fact in reference to California sherry? 
Is that fortified with alcohol or brandy? 

Mr. RoDOERS. With grape brandy. We make no alcohol in Cali- 
fornia other than chemically. 

Senator Bacon. Well, is there any supervision which insures the 
fact that it is fortified with brandy and not alcohol ? 

Mr. RoDGERS. Yes; absolute Government supervision. There is not 
a gallon of fortified wine made in California that is not made under 
the Internal-Revenue Bureau. We have the gangers and the store- 
keepers at our plants. They have the Government locks upon all 
our property. 

Senator Nelson. It is immaterial to the Government whether it is 
fortified with brandy or alcohol, so far as the question of purity is 
concerned. 

Mr. RoDGERS. We have no alcohol in the sense that I understand 
you to use the word. 

Senator Nelson. Pure alcohol. 

Mr. RoDGERS. We only have grape brandy. We have no grains in 
California other than barley from which alcohol is made. 

Senator Nelson. But it can be carried there. It would be cheaper, 
of course, for them to use alcohol than to use that brandy. 

Mr. RoDGERS. No, sir; the Government will not permit us to use 
alcohol. We are only permitted to use the product of the fresh 
grape, and the product of the fresh grape is, first, must, which is 
unfermented grape juice and which ladies and gentlemen drink in 
drug stores ; and then when it is fermented it becomes part alcohol, 
but commercially it is brandy— the material for brandy ; and taking 
a ton of grapes which comes into a winery, one-half of it must go 
through the still to be made into grape brandy to fortify the must 
from the other half of the ton. 

Senator Nelson. What is the difference in the process m reducing 
grapes to California brandy and making those grapes, say, claret or 
any other still wine, such as sauterne? What is the difference in the 
process? 

Mr. RoDGERS. The process is exactly the same, only after we have 
made wine, if we want to make brandy out of it, we send the brandy 
to a still— a still which has been in use for centuries— and it is heated 
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to such a degree — the wine now which we call the distilling material, 
technically — it is heated to such a degree that it rises through the 
columns of this copper still in vapor, and finally comes out of the 
top through what is called a gooseneck, it being a long coppjer pipe, 
and running into a coil situated in a tub of constantly running cold 
water. There the vapor is condensed into what is chemically called 
alcohol, but which is commercially brandy. It is pure. It is nothing 
in the world but wine concentrated into brandy at an increased proof. 
For illustration, a ton of grapes will make loO gallons of wine, and 
1'60 gallons of wine will make 40 gallons of brandy. 

Senator Nelson. Thank you. 

Mr. JuiLLiARD. Dry wine is made in this way : After the crushing 
of the grapes, the pomace, together with the juice, is taken to a tank, 
what is termed a lermentiujg tank, and allowed to remain there, and 
the sugar causes fermentation. The sugar is changed into brandy or 
into spirits. It takes about from 8 to 10 days usually. That is dry 
wine. The sugar has been reduced or taken away or changed into 
another form, and the wine is then sour, or acid. The acid is con- 
tained in the hull of the grape and the tannin in the stem and in the 
seed, and that is the preservative, or one of them at least, for pre- 
serving wine. That is a dry wine or claret. If you desire to make a 
white wine, white wine is made from the same grape which the 
padre brought there. 

Senator Nelson. What makes the diflPence in the color 

Mr. JuiLLiARD. Both being dry? 

Senator Nelson. Yes. 

Mr. JuiLLiARD. Both being sour, both being dry — the ffrapes, after 
tiaving been crushed — if you desire to make white wine, for example, 
take a mission grape, which is red, draw the juice away immediately, 
do not let it stand on the hull and the color is yellowish, and that is 
preserved ; that color is preserved. The coloring matter is contained 
m the hull, and if you leave that and let it ferment, of course the 
color will change. 

Senator Nelson. That is what causes the color? 

Mr. RoDGERS. The color is in the pulp, the skin. 

Mr. JuiLLiARD. We have certain varieties of grapes where the color 
is very high, indeed. For instance, we have the Petit Syrrah, Ali- 
cante, Bouchet, etc. 

There are engaged in this industry, Mr. Chairman, some 60,000 
people. There are upward of 10,000 grape growers in California 
alone. Now, these growers are not corporations. A great deal has 
been said about corporations, but they are not corporations; they 
are farmers ; they are the men who are the backbone of the country — 
farmers, grangers, or, as we call them out there, horticulturists or 
viticulturists. If you affect their industry it will affect their success 
and the progress of the Nation. It is not alone they in California 
who would be affected. As I say, there are many thousands of them 
elsewhere, commencing with New York and going through Ohio to 
the Mississippi Valley, and westward, and also southward. 

We think their interests should be cared for, and we are satisfied 
that this committee will think of them and consider them. As I 
say again, representing as we do the manufacturers of wine and the 
growers of grapes, we do not desire to impede the passage of a law 
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that would regulate the use of liquors. I can not conceive in my 
mind, however, that the Government of the United States could enact 
a law that would do that. It does seem to me that it must be local 
law that does that. You have certain laws here that refer to the 
District of Columbia. You necessarily have them, because you have 
no local leffislature here. The States of New York and Pennsylvania 
and Ohio have laws that take up these matters, and those laws cer- 
tainly should be enforced. As I understand it, tnis statute should not 
be enacted to say to New York or Pennsylvania or Ohio, " You have 
a certain law that must be respected.'' It seems to me that that 
should go without saying. 

Senator Nelson. Let me put- a case to you : You people in Cali- 
fornia do not believe in Chinese immigration. 

Mr. JuiLLiARD. No; not very much. 

Senator Nelson. You do not like to have the Chinese come there. 
How would you like to have a law say that other States could dump 
Chinese people into your State whether you wanted them or not ; 
how would you like to have the law in that condition — ^that Chinese 
immigrants could come into California from other States contrary 
to your policy and contrary to your law ? 

Mr. JuiLLLiRD. That is very easily answered, because we can not 
conceive 

Senator Nelson. But suppose that was the case. Suppose other 
States should insist upon sending Chinamen in there ? 

Mr. JtriLLiARD. For the purpose of argument, I will concede that 
such a law could be enacted. However, I will try to answer your 

?uestion. Supposing a State had prohibition, and we from Cali- 
omia insisted upon attempting to send our products — our wine — 
into the State, even as against local laws. We say this : We are fair 
enough to admit and say this, sir, that such would be wrong on our 
part, and we think that the State of Nebraska, the State of Okla- 
homa, the State of Kansas, or any of these other States that have 
laws upon this subject, are strong enough and have sufficient police 
power vested in their officers so that they can protect themselves and 
that it is unnecessary to entangle the statutes of the United States 
with any law whatsoever upon the subject Under the example given 
sliould California be the only State prohibiting Chinese, the Cali- 
fornia law could not be appealed to nor enforced until Chinese had 
entered or were actually entering that State. If the California law 
was violated, then the officials of that State could act and enforce 
its laws without Federal assistance or permission. 

In other words, sir, if you are going to have a local law construed 
by a Federal court, or vice versa, who is going to say that that law 
has been violated? I say there are numbers of questions arise — 
and I promise not to talk about the legal phase — but it does arise, 
and you as an attorney must see that. The trouble is, sir — I really 
do not know the cause, although I am informed, possibly, if a State 
law is sufficient it is sufficient unto itself for the purposes for which 
it is intended. If it is defective, it can be amended. 

Senator Nelson. Here is the question. This is not as expressing 
my views, but what other people claim. While they say their own 
State laws are sufficient for their own people, yet they are not suffi- 
cient to protect them against the inroads of outsiders. 



Digitized by VjOOQIC 



80 INTEBSTATE SHIPMENTS OF INTOXICATING LIQUOBS. 

Mr. JtJiLLiARD. But as soon as I come into the State of Nebraska 
I am bound by the local laws there, and you and I know it, and 
everybody else is informed upon it; if I do a certain act it may 
not be a crime per se, but it may be a crime according to the statute. 
It may be something I am permitted to do outside of Jf ebraska with- 
out fear of punishment, without evading a law or breaking a law, 
but it is something that I can not possibly do in Nebraska; it is a 
local matter entirely, and that law, of course, is good so far as 
Nebraska is concerned, and we do not desire to interfere with the 
laws of Nebraska at all, or say to Nebraskans what they shall do. 
But there is danger in this, that when we ship most of our wine — and 
most of our wine goes through that State on its way to Chicago and 
New York — might not our shipments be held up ? And the language 
of this bill is such that there is no property m that wine. To teU 
you honestly, I doubt if that is a good law. Here I am arguing this 
question again, although I am not a constitutional lawyer. But I 
say, knowing a little of the Federal Constitution, knowing a little of 
those cases decided thereunder, it does strike me that there is a great 
danger there, declaring that we can have no title in certain property. 
I think that is a very serious question, Mr. Chairman, and I say it 
is a matter local entirely. There is no crime committed until you 
get that wine into Nebraska. Then how can you declare that a 
contract made in California by the laws of Nebraska, perpetuated by 
United States statute, is a crime? 

No; that can not be done. But is not that the effect of this pro- 
posed law, however? 

It does seem to me, Mr. Chairman, that this proposed statute is un- 
necessary ; that as shippers of wine and growers of grapes we do not 
oppose it for the reason of opposing it, but as fearful of the danger 
that is likely to result. Supposing there should be an honest mistake 
made. We do not know — and there are plenty of growers who ship 
direct, men who make their own grapes mto wine, and ship directly 
into this and the other States, that personally do not know and are not 
informed that certain local laws — and there are certain portions of a 
State very often where they have prohibition and where they do not 
have prohibition in the whole State; that is true in California. 
Then this law applies to California as well, to the restricted terri- 
tory, does it not? Undoubtedly. It would apply to parts of Iowa; 
it would apply to parts of Texas, which is not a prohibition State. 
But there are restrictions in certain counties in many of the States 
where they do not have State-wide prohibition. 

Then, uninformed as we are, 2,000 miles distant, uninformed as is 
the express company or the transportation company, there might be 
accepted at a depot in California a shipment of wine which would 
be sent on its way, and then the discovery made in transit, and before 
it reached its destination, it being destined to a restricted territory, 
this law says : " You can not appeal to any court, at least to a Federal 
court, seeking to get that wine back, because there is no property in 
that wine." Is that true? Can it be that a man's property can be 
confiscated that way? I doubt it, sir. And while, as I said before, 
I am not prepared to take up the legal part of this, and prefer that 
others should do that, it does strike me, Mr. Chairman, that this 
should be given a great deal of thought. 
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I thank you in behalf of Mr. Priber and myself for this oppor- 
tunity you have afforded us to be heard. I am sure that this com- 
mittee will consider this question carefully, give it the careful 
thought that it deserves, and that we will be ^ven exact justice. 

Senator Nelson. Do you wish to be heard, Mr. Priber? 

STATEMENT OF E. C. PEIBEE, OF CAUFOENIA. 

Mr. Priber. Mr. Chairman, I am only a grape grower; I am not 
a statesman, like the gentleman from Minnesota. I am a grape 
^ower from Napa County, Cal. When we heard about the Kenyon 
bill we got scared, because it prohibits. We did not care very much 
about the prohibition States when they prohibited our wines from 
coming in, because they came in anyway. The States are very lib- 
eral. I know, for instance, in the State of Tennessee, which is dry, 
that there is a tacit understanding between the authorities and the 
trade that Memphis can receive all the wine they want; and I am 
positive that if I met to-day the Senator from Maine and he invited 
me to dine with him at his house, he would be glad to place before 
me at the dinner table one of the finest bottles of California wine that 
is to be had. 

But when Uncle Sam prohibits he prohibits ; and it is a good thing 
that he does, and we want it so ; but we can not afford that, gentle- 
men. We can not afford that. When he prohibits us from taking 
wine into a State, that will be real prohibition. I do not think the 
sovereign States of the United States need any police power from 
Uncle Sam. If California does not want Chinamen coming in from 
other States, they will keep them out without the help of Uncle Sam. 

I will not detain you any length of time. California is about in 
the same situation in the United States that France is in in Europe. 
It is the natural wine country. What would you think if the expor- 
tation of French wines into the other countries of Europe was pro- 
hibited ? What would become of France in such event ? And so, 
what would become of California if you should rob us of our vine- 
clad hills ? Do not do it, gentlemen. Have regulation by the States, 
but not in the name of the United States. 

Senator Nelson. Are there any others who want to be heard in 
opposition to the bill ? If so, we will give them a hearing. If not, 
if there is no one here in opposition, we will give a hearing to those 
who are in favor of the legislation. 

Senator Borah. I understood Mr. Caldwell was here from Okla- 
homa and wanted to be heard. 

Senator Nelson. Are you opposed to the legislation? ' 

Mr. Caldwell. No, sir ; I am not. 

Senator Nelson, Then just a minute. Is there anybody here op- 
posed to it ? 

Senator Borah. I think you had better give notice to those who 
are opposed to it that they had better take advantage of this oppor- 
timity. 

Mr. Caldwell. I came specially to be here to-day, because I under- 
stood that Mr. Lawrence Maxwell, of Cincinnati, was going to be 
here to speak against the measure, and it was with a desire to hear 
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what he might say before I should make my remarks to the com- 
mittee that I am here at this time. So I would prefer to wait. 

Senator Nelson. He is not here to-day, and I have been informed 
by a Member of the House that they have been trying to get him for 
two months, and he has failed to appear before the House Committee 
on the Judiciary. I do not know when he will come ; I can not give 
you any information. 

Mr. Cooke. Mr. Maxwell is finishing the trial of a case to-day at 
Columbus, Ohio, before three circuit judges. It is in one of the 
Sherman antitrust cases. 

Senator Nelson. There are five members of this committee; that 
outnumbers the court. 

Mr. Cooke. He wired me yesterday that he would be unable to finish 
before to-day. He will be in Washington on the 5th and 6th of 
March to appear before the Judiciary Committee of the House. He 
would be ^lad to appear before this committee at the convenience of 
this committee any time after to-day. I am sure he will be pleased 
to be present. I do not exactly see that the proponents of the 
measure should hear the adversaries of it before they themselves 
supj)ort the validity of the proposed bill. The bill on its face 
carries with it a very questionable constitutionality, and the pro- 
ponents of the bill might well make their case in its behalf before 
they have to hear those who are opposed to it. 

Senator Bacon. I would suggest that we give notice that they 
must be heard next Saturday if they want to be heard at all. 

Senator Nelson. Yes; we will close the hearings on these bills 
next Saturday. If Mr. Maxwell wants to be here, he can come, and 
if he does not, that will be our last hearing. 

Mr. Cooke. Will it be possible to have a hearing before Saturday ? 

Senator Nelson. No, sir. 

Mr. Cooke. The^dayiSet, then, is Saturday next? 

Senator NeusonI Yes, ^ir. 

Mr. Cooke. That is the closing of the hearings? 

Senator Nelson. Yes, sir. You may go on, if you desire, Mr. 
Caldwell. 

Senator Bacon. Do you wish to wait until next Saturday to be 
heard ? 

Mr. Caldwell. Of course, I came here to-day expecting to appear 
before the House committee. I would prefer not to make mv state- 
ment before this committee now for this reason: I would be at a 
loss to know just what particular criticism I should address myself 
to. The gentleman says that there are very obvious constitutional 
objections to the bill that appear upon its face. I can not agree 
with that, and until those are pointed out I would think that I would 
be wasting the time of the committee and perhaps not speak to any 
decided advantage. 

Senator Bacon. There will be no trouble about your being heard 
next Saturday if you are here. 

Mr. Caldwell. Then I will wait until next Saturday. 

Mr. Cooke. I suggest that Mr. Maxwell or anyone else would be at 
a disadvantage in discussing this bill from tne standpoint of its 
constitutionality inasmuch as he has not heard Mr. Caldwell. 

Senator Bacon. The constitutionality of the bill has been pre- 
sented time and time again 



Digitized by VjOOQIC 



Ils^TEBSTATB SHIPMENTS OP INTOXICATING LIQUOBS. 83 

Mr. Cooke. Once before this committee ? 

Senator Bacon. It is in the record 5 it has been printed. 

Mr. Cooke. That is Mr. Dinwiddle's presentation, and he states 
that Mr. Caldwell, of Oklahoma, has dratted the measure. Possibly 
he is a lawyer and will be able to present the full case in its behali. 
We are able to discussthe bill without hearing the other side, but that 
they should hear us before having discussed it in chief, and presented 
their case, it seems to me as rather contrary to the usual procedure » 

Senator Bacon. If Mr. Maxwell had been here! he would have been 
heard. He can not expect this committee to wait for him to suit his 
convenience. 

Mr. Cooke. I am sure that he has not expected that. He has been 
engaged in other matters which he could not leave. 

Senator Bacon. We are engaged also. He ought to make his en- 
gagements conform to the convenience of this committee, or else have 
some one else represent him here. 

Senator Nelson. You can take your choice, whether you want to 
make your statement to-day, Mr. Caldwell, or wait until after Mr. 
Maxwell has made his. 

Mr. CAiiDWEiiL. We understand that the time will be fairly di- 
vided if next Saturday is to be the last day. I would prefer to wait. 

Senator Nelson. Is there any objection to that? 

Senator Bacon. I have no objection. Then, after Mr. Maxwell is 
heard, Mr. Caldwell will be heard, and then, in turn, Mr. Maxwell 
may have a short rejoinder, I should think. The point I make, how- 
ever, is that Mr. Maxwell seems to think that this committee should 
fix a hearing for him to suit his convenience. 

Mr. Cooke. That may be the feeling among some of the members 
of the committee, but I am sure without Mr. Maxwell having that 
feeling at all. I am sure he has done his best to be here. 

Senator Bacon. We have had many meetings oostponed, and this 
meeting was fixed to-day for the special benefit of Mr. Maxwell. 

Mr. Cooke. I wish to make the record clear on this : That he would 
have been here except for the fact that he was engaged in the trial 
of a case before three judges .of the circuit court of the sixth district, 
imder a certificate of expedition secured by the Attorney General, in 
a proceeding under the Sherman Antitrust Act. 

Senator Nelson. Why did he not come to our last hearing? 

Mr. Cooke. That case was not pending at that time. He was pre- 
paring that case and preparing his argument. He could not speak 
without any preparation, at least he could not make such an argu- 
ment as he desired to make and which probably this committee would 
like to hear, without preparation. 

Mr. Priber. In case the grape growers would come up next Satur- 
day before you, would you hear uiem ? 

Senator Nelson. Certainly ; but we will have to hear those gentle- 
men first who wish to speak on the constitutional question. 

Mr. Priber. But you will hear the grape growers? 

Senator Nelson. We will hear you. 

Mr. JuiLLiARD. I believe there would be only one more of us to be 
heard, and that is Mr. Sbarboro. 

Senator Nelson. And if you want to file any brief here, you may 
do so. 
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Mr. JuiLLiAKD. I am very glad that we may have a continuance 
until next Saturday, for as far as we are concerned, we came on a 
moment's notice. I think we would be verj^ glad to hear from the 
attorney you mentioned, Mr. Maxwell. I thini I know him person- 
ally. Next Saturday, then^ will be the final hearing? 

Senator Nelson. Yes, sir. 

Mr. DiNwiDDiE. Can I say just a word? 

Senator Nelson. Yes, sir. 



STATEMENT OF REV; E. C. DINWIDDIE. 

Mr. DiNwiDDiE. I have no request to make in reference to hearing 
anybody further than Mr. Caldwell. I would like you, however, to 
know this : Notwithstanding that we shall have a number of lawyers 
here next week from different States in the Union, from Maine to 
Idaho, inclusive — I do not know whether they will come from the 
coast or not — ^but it seems to me that we ought not to take any more 
of your time than is absolutely necessary. I happen to know that 
Senators have a good deal to do, and you indicated when you set this 
date for Mr. Maxwell that you took up the arbitration treaties on the 
5th, and that it might not be convenient for you to hear anybody 
during the week. So I just want you to know that we will have a 
great many people in the city mightily interested in the legislation 
next week, but we do not feel like asMng you to hear them, if you 
will accord this courtesy to Mr. Caldwell, who prepared this bill 
from his experience as an officer of the State of Oklahoma. I only 
ask that the hearings will be concluded as speedily as may be proper 
and that you will take up the matter and act upon it if possible. 

Senator Bacon. Mr. Chairman, if there are no outsiders who de- 
sire to be heard, Mr. Webb, a Member of the House, desires to say 
a few words. 

Senator Nelson. We will be glad to hear from Mr. Webb. 

STATEMENT OF HON. EDWIN Y. WEBB, A REPRESENTATIVE IN 
CONGRESS FROM NORTH CAROLINA. 

Mr. Webb. Mr. Chairman, I am interested in this particular bill 
because last April I introduced an identical bill, with the exception 
of section 2, known as the Sheppard amendment, and this bill, with 
the exception of section 2, is now being considered by the Judiciary 
Committee in the House, of which committee I happen to be a mem- 
ber, and we have been considering it patiently for more than two 
months over there, and our friend Mr. Maxwell has not appeared so 
far to assault the constitutionality of this measure. I understood 
that Mr. Maxwell was to speak before this committee to-day, that 
this date had been fixed to suit his convenience, and I really came 
here this morning to hear Mr. Maxwell's argument on the constitu- 
tionality of the bill. 

I remember the first day we had a meeting of the House Judiciary 
Subcommittee to consider this bill Mr. Cook was there and said they 
would like to have some little time in which to prepare an argument, 
and asked that February 7 be set as the date for a meeting, when Mr. 
Maxwell would be there. 
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Mr. CooKE. Pardon me, but that is not quite correct, Mr. Webb. It 
seems that this is principally a discussion in regard to Mr. Maxwell, 
rather than a discussion of the matter pending. Therefore I think 
we ought to have the facts stated accurately. I stated that Mr. Max- 
well would be in the city of Washington February 7, at which time 
his appearance before the committee could be arranged; and after 
February 7, when he was here, your committee set the hearing for 
March 4, 5, and 6, and Mr. Maxwell arranged his dates so as to be 
here at that date. In the meantime he expected to prepare what he 
had to present to the committees of the House and the Senate upon 
this measure. I made no statement that he would be here on Febru- 
ary 7, and I wish to say now before this Senate subcommittee that 
there has been no effort m the presentation of this jjart of the case to 
delay the consideration of these bills by smy committee of Congress. 
We are willing to meet the issue on the constitutionality of this meas- 
ure now, but we do not wish to meet it as precipitately as the gentle- 
men who support the bill seem to wish to present the validity of it. 
We can not do it. The bill is unconstitutional and void as a proposed 
act of Congress. Now, then, we have got to demonstrate that, and 
we will demonstrate that, but we can not do it instanter. 

Mr. Webb. It is so clearly unconstitutional and void, I should 
think my friend would be able to demonstrate it without asking for 
any further time. I assert again that Mr. Cooke was present at the 
first hearing and asked for delay until the 7th of February, stating 
that Mr. Maxwell could not be heard and could not get to the city 
until that time. 

Mr. Cooke. I said that on February 7 I could state when Mr. 
Maxwell would be able to appear. 

Mr. Webb. Well, I will not bandy words about it, it makes no dif- 
ference. I know that Mr. Carlin, the chairman of the subcommittee 
of the Judiciary Committee of the House, stated to Mr. Cooke last 
week that he had written letters to the wholesale liquor people and 
others interested, asking that they come before his committee and 
present any arguments that they may desire to present, and that up 
to that time noDody had appeared to assault the constitutionality of 
the bill. 

Mr. DiNwiDDiE. He said they could come any Monday, Wednes- 
day, Friday or Saturday. 

Mr. Webb. Yes; the court has been open over there for two 
'months. 

Mr. Cooke. I can speak only for the National Liquor Dealers* 
Association. Their record in the matter is clear, and I do not want 
to have them prejudiced by any suggestion that it is not. 

Mr. Webb. The idea presented by Mr. Cooke that the proponents 
of the bill should show its constitutionality before its constitution- 
ality is attacked is a new proceeding to me. I think when a United 
States Senator introduces a bill, under his oath as a Senator to sup- 
port the Constitution, that it is presumed or assumed that the bill is 
constitutional until it is attacked, and if our friends desire to de- 
stroy the bill on the ground that it is unconstitutional they ought to be 
here now trying to show that fact. If it is so clearly unconstitutional 
and void surely it would not take a lawyer like Mr. Crain or Mr. 
Maxwell to prove it. 
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Mr. Cooke .already knows the position we occupy in reference to 
this bill. He has a carbon copy of a statement or our position, and 
I suppose Mr. Maxwell has it now. It seems to us that they have 
wanted us to give them oiir authorities before we get their authori- 
ties. It makes no difference. Our position, as I say, is well known. 

Briefly our position is this : That it is not the right of any citizen 
of either the United States or of any State to make or sell whisky, 
alcoholic or otherwise. 

Mr. DiNwrooiE. No inherent right. 

Mr. Webb. No inherent right. I need not cite the committee to 
the case of Mugler against Kansas or of Crowley v. Christiansen, 
one of those cases being argued by Senator Vest on one side and Mr. 
Choate on the other side. Those decisions, I presume, have settled 
forever in this coimtry the question that no man has an inherent 
right as a citizen of the United State, or as a citizen of any State, to 
make or manufacture or sell whisky. 

The next question upon which we plant ourselves with reference to 
the validity of this bill is this: That the commerce power — ^that is, 
the power over interstate commerce — having been delegated entirely 
to Congress by the States when the Constitution was formed and 
adopted, that the Federal Congress has the exclusive and absolute 
right not only to control and regulate the interstate shipments of 
whisky, but, if thejr choose, to absolutely prohibit it. 

I will state to this committee frankly that I did not want to come 
to that conclusion about the power of Congress over interstate com- 
merce, but after reading all the authorities, both historical and judi- 
cial, I was forced to that conclusion. 

Senator Borah. As a matter of law, not perhaps having very much 
bearing on this case, but indirectly so, how far would you carry the 
proposition that Congress could take out of the hands of any State 
the control of any property that the Federal Government might seek 
to exclude from the States ? In other words, what I wanted to get at 
was this : Do you distinguish between liquor and other commodities 
in making the statement you make? 

Senator Bacon. Between things deleterious and things that are 
recognized as not deleterious. 

Mr. Webb. I will say this : That for the purposes of this bill it is 
not necessary to go any further than I have stated. 

Senator Borah. I think that is probably true. 

Mr. Webb. There is a difference. There is a difference under the 
laws of this land between liquor and other commodities, like wheat 
and corn, because every man has an inherent right to raise wheat and 
corn and to make flour. 

Mr. Priber. And to raise grapes? 

Mr. Webb. Yes; to raise grapes. But you can not make whisky 
unless allowed by the State. There is a marked difference between 
those two commodities, so far as the opinions of the courts are 
concerned. But I realize that when the Constitution was framed that 
we took out of English law this phrase, "To regulate commerce," 
and I believe it has been stated by high authority that at the very 
time this Constitution was framed there were 20 or 30 laws in Eng- 
land entitled "An act to regulate commerce," and in each one of those 
acts commerce was absolutely prohibited. 



Digitized by VjOOQIC 



INTERSTATE SHIPMENTS OF INTOXICATING LIQUORS. 87 

If that is a fact — and it is very interesting to me, because there 
has been much speculation as to tne power of Congress over every- 
thing that goes into interstate-commerce channels — I am driven to 
this conclusion: That before the Constitution was adopted each 
State had the right to prohibit the entrance into that State anything 
and everything, and that caused the fathers to get together and say : 
'"There are too many different laws in reference to commerce, be- 
cause each State has the sovereign power to exclude whatever it 
pleases, and we had better have some central head to exercise this 
plenary and absolute power." 

Therefore, when they formed the Constitution they took that power 
from the States and lodged it in the hands of the Federal Govern- 
ment. Now, the Federal Government has absolute control over all 
interstate commerce, or else some power which was intended to give 
the Federal Government from the sovereign States has been lost 
or suspended somewhere. 

But, as I say, Mr. Chairman, it is not necessary to go that far in 
passing upon the constitutionality of this act. So far as the power 
of Congress to exclude deleterious articles and those not deleterious, 
there is no such line of authority or decision which says " You can 
exclude deleterious matters and you can not exclude other things," 
because a lottery ticket is not a deleterious matter. It is no more 
harmful than any other piece of paper. And yet the Supreme Court 
has said that Congress has the power to exclude a lottery ticket from 
the mails and from interstate commerce. That was not because it 
was deleterious. 

Senator Nelson. That was on moral grounds. 

Mr. Webb. They did not put it on moral grounds. They had to 
march up to the question finally and say, " Congress has the power 
to do it," and we have no right to inquire why they did it. 

It is true Justice Harlan did say that the States had denounced 
and had condemned lotteries, etc., and if States had the right to do 
it. and had done it, the Congress of the United States ought not to 
be impeded in its right and power to exclude them from all com- 
merce. 

Now, following along that line — I forget just when the statute 
was passed, but the Congress passed a law forbidding the shipment 
of any loose hay in any steamer going from the United States. Hay, 
whether it is loose or packed, is as good and wholesome as any other 
article. 

Senator Bacon. Was not that on the ground that it was dangerous 
to carry it loosely ? 

Mr. Webb. No, sir; Senator. I may say it was not. 

Senator Nelson. Was it not on the ground that it was dangerous 
. to have hay packed in loosely on a vessel, on account of the danger 
from fire? 

Mr. Webb. That is what made Congress pass the law and adopt 
that policy, but the policy did not give Congress the power. Con- 
gress had the power to prohibit this hay from being shipped. 

Senator Nelson. In any form? 

Mr. Webb. In any form, it seems. 

Senator Bacon. Did not the power rest on the fact that it was 
dangerous? 

Mr. Webb. I do not think so. 
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Senator Bacon. We have various other statutes about opium and 
other things, such as explosives, prohibiting their transportation in 
intertsate commerce or prohibiting them from being brought into this 
country. 

Mr. Webb. I will say this to the Senator. In 1897, 1 believe it was, 
and in the Payne bill of 1909, the Congress prohibited the importa- 
tion of any goods that were made in whole or in part by convict 
labor, and, of course, a piece of goods made by a convict is no more 
harmful than any other goods. 

Senator Bacon. I do not want to be responsible for all the laws 
passed since I have been in Congress. 

Mr. Webb. I realize that; and I know that the Senator voted 
against that bill. 

Senator Bacon. I did. 

Mr. Webb. I wish I could find a line of demarcation between the 
prohibition of those things that are deleterious or harmful and those 
things that are not; but even if you feel that Congress only has 
power to prohibit those things deleterious and harmful you need not 
go one step further when you consider this bill. 

Senator Bacon. I do not think it is necessary for your argument. 

Mr. Webb. No, sir. 

Senator Nelson. The United States Supreme Court has practically 
held that because of that fact they are subject to the police power 
of the States. 

Mr. Webb. Yes. 

Senator Nelson. Put it on that ground* 

Mr. Webb. That is right. In the case of Mugler v. Kansas and 
in the case of Crowley v. Christensen, Justice Harlan said, " We can 
not close our eyes to the fact that much of the crime perpetrated in 
the United States comes from the excessive use of alcoholic liquors," 
or something to that effect; and it has been stated by State courts 
over and over again. 

I believe Phillips is an authority accepted by both wet and dry 
men, and he says that 1 man out oi 20 every year dies from the ex- 
cessive use of alcoholic liquors. 

So we know that whisKy is dangerous to health. Congress has 
always regarded it as dangerous to health and good order. They 
will not let a man sell whis% to an Indiaji that comes here to Wash- 
ington and walks along the streets of Washington. 

Senator Nelson. Congress has even reformed in my day. They 
used to sell liquor in the restaurants at both ends of the Capitol. We 
have quit that business in the Capitol. 

Mr. Webb. That is true, sir; and that leads me to say that ideas 
on these questions progress and change. The time was that Con- 
gress licensed and authorized lotteries. The time was that Congress 
authorized slavery. The time was when every man had a right to 
make whisky. But slaverj^ has been abolished, lottery tickets are 
prohibited, and public opinion is gradually crystallizing against the 
sale and illicit traffic in whisky in the United States. That is the 
ground upon which 

Senator Nelson. I want to call attention in connection with your 
remarks to the fact that in the early history of this District a lottery 
was authorized. Congress authorized a lottery here in the District 
of Columbia. 
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Mr. Webb. Now, Mr. Chairman, in order to let our friwids who 
oppose the bill know just our position — and I think I know it — I 
have stated, first, that no one has an inherent right to make or selt 
whislgr. The second proposition is that Congress has absolute 
plenary power to exclude all whisky, if it sees fit, from interstate 
commerce. I need not argue that tne power to regulate commerce 
with the States and the Indian tribes is the same as it is to reffulate 
commerce with foreign nations. It has been said in a dozen differ- 
ent cases by different courts that the power to regulate commerce 
between the States is just the same, no more and no less, than it is 
to regulate it with f orei^ nations. 

Mr. CooKE. I would like to see any of those cases, if you can cite 
them — ^the authorities that give those points. 

Mr. Webb. Yes ; I have them. For instancie, in the case of Cruth- 
ers V. Kentucky, wherein they say that it has been stated numbers of 
times that the power of Congress to regulate commerce between the 
States is as plenary as with reference to commerce with the Indian 
tribes and foreign nations. 

Senator Borah. They said so in the Northern Securities case. 

Mr. Webb. Yes; I thank you for that reference. Among other 
tiling, the court referred to the power to reflate commerce with 
foreign nations, and the court went on to say that the power to regu- 
late commerce oetween the States was as plenary as with reference 
to commerce between foreign nations. 

Senator Bacon. I think the first utterance of that kind was by the 
justice who render^ the decision in the case of Gribbons v. Ogden. 

Mr. Webb. Yes, sir. I think, however, that we can go back even 
further than that. So we say that Congress has power, if it sees fit 
to do so, to exclude all liquors from interstate commerce. And we 
say it has the power. 

Senator Nelson. There are some points I would like to hear you 
on, not so much for my own benefit as for others who are present 
here. There are several features of the bill that I would like to ask 
about. I understand that there is no State — that no so-called dry 
State prohibits the use of liquor. 

Mr. Webb. That is correct. 

Senator Nelson. And no law in any State that prohibits a man 
from buying liquors directly for his own use. 

Mr. Webb. That is true, I think. 

Senator Nelson. And that is the case in every State ? 

Mr. Webb. Yes, sir ; I think so. 

Senator Nelson. Would not that right still exist under this legis- 
lation; would it not leave it simply so that it would prohibit the 
manufacture and sale of liquor in those States that have prohibition 
laws, but it would not prohibit men from ordering liquor for their 
own use? Would not that be the result of this legislation under 
existing State laws ? 

Mr. Webb. Absolutely, under existing State laws. I do not know 
that it would prohibit anybody receiving any whisky under existing^ 
laws unless it would be contraband liquor that was shipped to a 
"blind tiger" or keeper of a "speak-easy," to be used in violation 
of the law of such State. 

Senator Nelson. I mean liquors for a man's own use. 

Mr. Webb. Yes, sir. 

77224—13 7 
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Senator Nelson. And it would not interfere with the shipment of 
wine to any of these States by people who had bought it for their 
own use? 

Mr. Webb. I do not think so, because there is no State law that 
prohibits a man from receiving it or using it now; and I say this: 
That if a State in the future should do it, it has a right* to do it, 
because the Supreme Court of the United States has said it in a 
number of cases. 

This law applies to " wet " States as well as " dry " States, because 
all the " wet " States have laws against the illegal sale of whisky. 

Some people call it a law to prohibit the shipment of whisky into 
dry States. It prohibits the shipment of whisky into any State if 
it can be shown it is to be used in violation of the law in that State. 
It simply withdraws the unconscious or silent partnership of the 
Federal Government with the violators of the laws of the several 
States, whether they be " wet " States or " dry " States. 

I come back to the proposition that Congress has power to pro- 
hibit the transportation of all liquor in interstate commerce. I want 
to say right here that upon a former hearing before this committee, 
and I think all you gentlemen were here, the question was asked Mr. 
John W. Yerkes, wno appeared in behalf of the breweries of the 
country, I think Senator Bacon asked him the question, " I want to 
hear you on the constitutional power. Do jon think Congress can 
exclude all liquors?" Finally Mr. Yerkes, in effect, said "Yes." 

You had a bill before you then which attempted to delegate some 
of this sovereign power to the States, and Senator Knox filed a very 
powerful opinion, as our opponents think, against the constitution- 
ality of that sort of a measure. It was strong fenough to make us 
who want some legislation on this subject change the position of our 
batteries, and we said, "All right ; if Mr. Yerkes and Mr. Crain say 
that Congress can exclude all whisky from interstate commerce, and 
if Senator Knox seems to think that can be done, and if Mr. Grain 
says that can be done" — Senator Knox, in the running discussion, 
said that Mr. Crain, one of the lawyers that appeared in opposition 
to this sort of measure, thought it could be done by Congress — ^" then 
we say, "All right; we will not ask Congress to delegate any of its 
sovereign power to the States ; we will ask Congress to take hold and 
prohibit the shipment of any liquor in interstate commerce that is 
mtended to be snipped or used in violation of the law of any such 
State into which it is shipped.' " 

If Congress has the power to prohibit any shipment in interstate 
commerce of any liquor without assigning any reason whatever, I 
contend that Congress has the right to prohibit the shipment of any 
portion of that commerce, with or without reason, because the larger 
power controls the smaller and the smaller is involved in the larger. 

I hope to make myself clear on that point — that if we have power 
to prohibit the shipment of all whisky absolutely, arbitrarily, then 
we have power to prohibit the shipment of any particular class or 
part of that whisky, because necessarily the smaller is included in 
the larger power. 

That is what this bill does. It does not prohibit the shipment of 
all whisky in interstate commerce. We do not ask that. We only 
ask that tor the purpose of letting the States control the matter for 
tliemselves we will prohibit the shipment of that whisky which is 
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found to be intended to be used in violation of the law of any sov- 
ereign State. 

I contend, Mr. Chairman, that if our first premises are right, that 
we have the constitutional power to pass this kind of a measure. 

Our friends who oppose this bill are very much interested as to 
how it will be executed. I want to say, respectfully and kindly, 
Ihat they will not be interested in executing it. The people who ad- 
vocate the bill will took after that. 

Mr. Cooke. Pardon me, but would you mind discussing for a mo- 
ment how you would proceed in actual practice to carry out the law. 
Take a specific case. 

Senator Nelson. Would it not be more important, first, for them 
to tell us how they intend to get around it and violate it? 

Senator Borah. I am afraid you people are trying to catch on to 
one another's secrets. 

Mr. Webb. No indeed. 

Mr. Cooke. We are quite innocent of any violation of the law. It 
is not the shipper who is guilty. It is some person who is directly or 
indirectly connected with a shipment in a State at some distance 
from the shipper. The shipper is quite innocent. For all he knows, 
the package is innocent, and for all he knows everyone who is going 
to use that package is innocent ; but these gentlemen propose, at some 
time between the time the package is shipped and the time it is re- 
ceived in the State, to seize it and try it for a supposed violation of 
the State law. Now, I would like to hear Mr. Webb discuss a typical 
case of prosecution. T would like to hear the kind of information 
he would lav against the package. 

Senator I^elson. You misapprehend the purpose of the bill. It is 
to prevent the wholesale liquor dealers from being tempted. 

Mr. Cooke. But we can not be tempted so long as we do not know 
of anything we can violate. 

Senator Nelson. They want to remove temptation from you. 

Senator Bacon. I do not know whether you were here at the first 
meeting we had, when a man who spoke gave an illustration of what 
he thought was the reason for the enactment of this proposed law. 
He said he lived in Georgia, in the town of La Grange; that there 
was a blind tiger outside the corporate limits of the town, and that 
on the week before Christmas that blind tiger received 8 or 10 casks, 
each filled with half-pint bottles of whisky. 

Senator Nelson. Shipped from Jacksonville, Fla. 

Senator Bacon. He gave that by way of illustration. You ask 
for a typical case, and this is one that occurred to me, and I wanted 
to suggest it; possibly that might be a case where the authorities 
might proceed against that whisky on the ground it had evidently 
been purchased with the intention of selling it and violating the State 
law against the sale of whisky. It would be a question of fact to 
determine there — ^whether that was the intention — but it would be 
pretty strong presumptive evidence that that man had brought in 
that whisky in violation of the law when it was shipped in in that 
way, in half -pint bottles ; it would be presumptive that he intended 
to sell those half-pint bottles. 

Mr. Cooke. I recall that statement, and the statement that was 
made was that the sheriff had been pleaded with to arrest that man, 
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and said he could not do anything with him in the prohibition State 
of Georgia 

Senator Bacon. Of course not ; not until he attempted to sell it. 

Mr. Cooke. But he was selling it. 

Senator Bacon. No. 

Mr. Cooke. That was my recollection. 

Senator Bacon. No ; I was talking about the operation of this law. 
If there were suitable or proper — and when I say a suitable or 
proper I mean effective — ^legislation by the State of Georgia as to the 
proceeding in such a case as that, there could be a proceeding where 
an issue would be made, " Has this man bought this whisky for a 
legitimate purpose or for the purpose of violating the law ? " It 
would be a question for the court to determine whether or not that 
man had bought that consignment of 8 or 10 casks of whiskv, contain- 
ing half -pint bottles, for his own use or for the purpose oi selling it, 
which would be a violation of the law. I suggest that is a case. 
You might say that is an extreme case, but it is a practical case. 

Mr. Caldwell. I would like to make this suggestion, if Mr. Webb 
will pardon me, and that is that the shipper can fully protect him- 
self by getting his money in advance. 

Mr. Webb. They do that now. ' 

Mr. Caldwell. Then he has no interest in the liquor. 

Senator Bacon. If he knows that it is for the purpose of violating 
the law 

Mr. Cooke. The terms of the first section of the act are quite clear 
that the prohibition operates not upon the intention concurred in 
hj the shipper, but existing alone in the mind of anyone connected 
with the shipper, directly or indirectly. 

Mr. Webb. That is right, and therefore the wholesale liquor 
dealer has no interest in it. I will say that the object of this bill is 
to get after the violators of the law in the States. We can not get 
after the wholesale liquor men*, but we want to get after the man 
who violates the law in the State and gets the whisky from the 
wholesale liquor dealer, the man who buys the whisky and intends 
to sell it in the State where it is received. 

Senator Bacon. For the benefit of these gentlemen from Califor- 
nia, I would suggest that a man who got a case of wine would not 
be under suspicion, that there would not be any presumption that 
he bought that with the object in view of violating the law, because 
a man buys a case of wine ordinarily for his own use, but it is not 
an ordinary thing for a man to order several casks of half -pint 
bottles of whisky. 

Mr. JuiLLiARD. If that be the purpose, I suggest to you that the 
usual way of drawing a law is to state in the law itself the purpose. 
I understand this is a United States statute ; it is effective in itself. 
Is it not a fact that if you wish to exempt certain classes that you 
would put that exemption in the law itself? 

Senator Bacon. The law only proposes to make a regulation which 
will apply to those who are intending to violate the law. 

Mr. JuiLLiARD. Pardon the discussion, but to violate what law? 

Senator Bacon. The law of the State. 

Mr. JuiLLiARD. The local law ? 
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Senator Bacon. Yes. Therefore, if the local law does not prohibit 
nie getting a case of wine for my own use, I would not in any way be 
interfered with by this proposed law. 

Mr. JuiLLiARD. It is not possible that you are desiring to inflict 
punishment for a thought or intent to violate law. 

Senator Bacon. The intention is to outlaw a shipment which is 
made for the purpose of violating a law of a ^ate. 

Mr. JniLUARD. Yes, sir. I am addressing myself as well to Mr. 
Webb 

Senator Bacon. That is the intention, as I understand it. 

Mr. JuiLLiARD. I am much interested in the gentleman's discussion, 
but I could not help asking the question. 

Mr. Webb. Yes; we have statutes passed by Congress, I think, 
which are on all fours with this. We have authority for adopting 
the statutes of a State as Federal law in the Lacey bird law, and 
authorit;^ for it in the criminal code which makes any person guilty 
of violating a Federal law where he violates a State law on certain 
reservations in the States. There is nothing to prohibit us from 
doing that if we see fit to do it. 

The Lacey bird law, as I understand it, prohibits and makes a 
common carrier guilty of a crime if a common carrier transports a 
bird which is killed or shipped in violation of any law of any State, 
and provides the birds can be shipped out if the State law does not 
prohibit it. In that case, therefore, we make the Federal laws fit in 
with the State laws. Why should we not do that ? There should be 
some reciprocation between the Federal laws and the State laws, es- 
pecially when they try to regulate these great evils. 

Mr. CJooKE. You do not contend that the bird law is analogous with 
this proposed statute? 

Mr. Webb. So far as it makes the violation of a State law the 
violation of a Federal law it is analogous. 

Senator Nelson. I would like to ask Mr. Cooke, in view of what 
has been suggested, if it is not as important to protect human beings 
as birds? 

Mr. Webb. I made that argument last week before the House com- 
mittee. The people of this country wanted to protect song birds and 
game birds, and they got together and said, " In order to keep up 
these variety of birds it is necessary to protect them and let ttiem 
propagate, and the only way to do it is to prohibit them being 
shipped in interstate commerce, in violation of the laws of any of 
the States." And so that law was passed, and it has been to the cir- 
cuit court twice, and so far has not been declared unconstitutional. 
I do not know that the constitutionality of the law has been attacked, 
because I think the two cases decided under that law that have gone 
to the Supreme Court turned on some other point. 

The time was when a man had a right to ship whisky into a dry 
State or local-option county, and the consignee not only had the right 
to receive it, but sell it in the original package. When the Wilson 
law was up for discussion, which law undertook to take that right 
away, ouy friends came here. Of course, they said it was depriving a 
man of personal liberty. But notwithstanding that hue and cry the 
bill was passed, and the Supreme Court declared that that law did 
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take away some of the interstate-commerce quality which theretofore 
had adhered in that article. That applied only to liquor. It does not 
apply to all things. The only two things' that Conffress has pro- 
hibited being sold in that way are liquors and dead birds killed in 
violation of the law of the States, and both of those laws apply just 
as the Wilson law applied. Any person can ship his whisky into a 
dry or wet territory and that person has a right to receive it. There 
is a period between the arrival of the whisKy in the express office 
and the time it is delivered to the consignee over which the power of 
Congress still exists, and the State has no right to step in. 

I will give you a case. I know a town in North Carolina where 
there are three or four notorious blind tigers, and the keepers of 
those places are very smart and shrewd. After they have violated 
the law for many years and after they have been put to work on 
the roads, as they have been, they are still doing business, and it 
does not seem possible to stop them. Suppose my friend should ship 
to one of those blind tigers in that town a barrel of liquor? It is 
Against the law to sell it or manufacture it. Suppose that barrel of 
whisky arrived at the express office, and that the keeper of the blind 
tiger should be so bold as to come out and say to his prospective 
purchasers, " I have a barrel of liquor in the express office, and if 
you will wait until I can get it out without being caught I will sell 
you all you want." Suppose he made such a statement openly to 
those around him. Well, he passes by that express office and he sees 
an officer of the law watching him and he does not take it out. He 
comes back there later, and there is some officer there then, and he 
goes away without taking his whisky out of the office. He has 
declared his intention of violating the law, but the State can not 
step in and prevent him from carrying out his criminal intention. 
So there the whisky is, and it may sfay there for a month, and he 
can do all the boasting he wants to about what he is going to do with 
the whisky, and perhaps have a war dance around it with his fol- 
lowers, but the State has no power to interfere, the hands of that 
sovereign State are tied; it can not under the present condition of 
the law say, " You have declared your intention to violate the law, 
it is obvious that you are going to sell that whisky, and so we will 
try the whisky and condemn it." I say that the sovereign States of 
this country ought to have the right to step in in such a case and 
try the question of the intention of the man to violate the law ; they 
ought to have a right to proceed against the whisky. 

Mr. Cooke. May I ask you a question ? 

Mr. Webb. No ; I do not care to be catechised by my friend Cooke. 
I have made by argument in his presence, and I want him to make 
his argument. I am not a witness here. I am trying to give you 
some light as to our position in this matter, and Mr. Cooke may com- 
municate my statement of our position to Mr. Maxwell and let him 
come here and assault this bill. 

They say, " You ought not to condemn an article because of the 
intent of tne man who is going to use it." Well, that may be a ques- 
tion of policy to be argued, but it is not a question of power. If we 
can prohibit whisky entirely from being transported in commerce we 
can prohibit it, or any part of it, for whatever purpose — ^lawful or 
unlawful — we want to ascribe it to, and we have statutes now on the 
books, and they have been there for 60 years, which denounce the 
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property and condemn it if a man has intent to use it in violation of 
the laws of the United States. I refer to the building of slave ves- 
sels. The law provides that any man who shall build or bring into 
being any vessel intended to be used by such person in the slave 
trade, such vessel shall be forfeited and the person shall pay a pen- 
alty of $2,000. 

That is our law exactly, except we condemn the liquor if it is in- 
tended to be used in violation of the State law, whereas in case of the 
statute to which I have referred, the vessel is condemned if it is in- 
tended to be used in violation of the Federal law. The cases are 
analogous except in that respect. I believe the policy ought to be the 
same. 

This law, Mr. Chairman, stripped of the verbiage as to the inter- 
state commerce, prohibits the shipment in interstate commerce of 
any whiskjr, which whisky is intended by anyone interested therein 
to be received or possessed or used in violation of the law of the 
State. I submit that that is a fair law. 

Senator Nelson. And it would not affect the goods in transit 
through a State — a prohibition State? 

Mr. Webb. Not at all, sir. I submit it is a fair law. 

I am through, Mr. Chairman. I did not intend to make this argu- 
ment. I intended to make a brief statement to acquaint my friend 
Cooke of our constitutional position, and if he hasn t it clearly now, 
we will give it to him more elaborately later on. 

The following letter was ordered inserted in the record : 

Italian- Am ERIC AN Bank, 
San Francisco, Gal., February 26, 1912, 
Hon. Clarence D. Clark, 

Chairman Judiciary Committee, United States Senate, 

Washington, D. C. 

Dear Sir : Having been appointed one of the committee selected by the Grape 
Growers' Association of California to speak on the proposed bill to prohibit the 
transportation of wine from a wet to a prohibition State, and not being able to 
leave the city on short notice, I take the liberty of showing you by letter the 
reasons why this bill should not pass. 

The grape industry has so developed in the State of California that it has 
been demonstrated by an intelligent European jury lately at the International 
Exposition of Torino, Italy, that this State now produces just as fine wines and 
champagne as that produced in the most favored countries of Europe. This is 
an asset to the State of California which wiM eventually be greater than its 
mineral and all other of its great Industries. 

It has also been demonstrated in late years that nearly every State of our 
Union can produce grapes which will make enough good, sound, fine wines with 
whic^h to supply the entire people of the United States. 

This great industry, if properly encouraged and fostered, will turn our un- 
limited hill lands throughout our great country into magnificent vineyards, 
creating new towns and cities, giving remunerative and healthy employment to 
many millions of farmers, and thus greatly enriching our country. 

To attempt the suppression and ruin of this great industry of our country 
would be a most injudicious act, indeed. 

The object of the promoters of this bill is evidently for the purpose of 
reducing and removing the evil of drunkenness from our country, but tiie true 
result of such action would be to increase instead of remove the great evil. 

Every person who cares to investigate this great question properly will find 
that in all grape-growing, wine-making, and wine-drinking countries of Europe 
intoxication is almost unknown, whilst in countries where grapes do not grow 
and wine is not used by the mass of the people, such as England, Scotland, and 
Ireland, drunkenness prevails, unfortunately, to an enormous extent. In our 
own United States statistics will show that the Italian and French' residents, 
who brought with them the custom of the use of wine at their meals, are 
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exempt from the evil of alcoholism as they were in their native country. 
Therefore the encouragement and fostering of the wine industry in the United 
States is the true nnd only remedy by which the greatest evil that our country 
is attitcted with can be mitigated and gradually removed, and therefore no 
restriction such as is proposed in the Kenyon bill should be permitted to 
hamper the easy distribution of wine throughout the country. 

This may be further proven by the fact that when the canteen existed in 
uur Army, where the soldiers could take at their Army clubs their wine and 
beer, alcoholism was very rare, whilst since the abolishment of this salutary 
measure the soldiers have been in the habit of going outside of the military 
quarters and taking stronger drinks in near-by dives and saloons. As a result 
drunkenness has Increased to such a Targe extent that now we find the principal 
officers of the Army recommending the reestablishment of the canteen. 

In fact. Dr. O'Reilly, Surgeon General of the United States Army, in his 
official report for the fiscal year ending June 30, 1906, showed that since the 
abolishment of the canteen 80 soldiers to ihe 1,000 have been treated at 
hospitals annually for alcholism, whilst in the armies and navies of Europe, 
where every soldier and sailor is given a ration of wine at their meals, the rate 
of treatment for alcoholism is only one-eighth of one man per thousand which 
is equivalent to a ratio of 240 cases of alcoholism in America to one in the 
wine countries of Europe. 

Even in the early days of our country the Presidents of the United States 
favored and recommended the use of wine by the American people, for we find 
in Washington Irving*s life of President Thomas Jefferson, who had been min- 
ister to France, and who knew the salutary effect of wine, that he said : 

" I rejoice as a moralist at the prospect of a reduction of duties on wine by 
our National Legislature. It is an error to view a tax on that article as 
merely a tax on the rich. It is a prohibition of its use on the middle classes 
and a condemnation to them of the poison of spirits. 

"No nation is drunken where wine is cheap, and none sober where the dear- 
ness of wine substitutes ardent spirits as its common beverage." 

For the good of our country, gentlemen, I earnestly pray that you save the 
viticultural Industry of America. 

Very truly, yours, A. Sbarbobo. 

At 12.20 p. m.j upon motion of Senator Borah, the subcommittee 
adjourned to meet Saturday, March 9, 1912, at 10 o'clock a. m. 



Digitized by VjOOQIC 



INTERSTATE SHIPMENTS OF INTOXICATING LIQUORS INTO 
"DRY" TERRITORY. 



SATURDAY, MARCH 9, 1912. 

Committee on the Judiciary, 

United States Senate, 

Washington^ D. C, 

The subcommittee met at 10 o'clock a. m. 

Present: Senators Nelson (chairman), Dillingham, Borah, Bacon, 
and Kayner. 

Senator Nelson. Mr. Maxwell, who was to have been heard first 
this morning, is not yet here. Is there anyone else present who would 
like to be heard in opposition to the legislation proposed in the bills 
before the committee ? 

Mr. Edgar H. Gans. I represent the Distillers' Association of 
Maryland, of Baltimore, and I have arranged with Mr. Maxwell as 
to the opening. My talk will be supplemental to his. We have ar- 
ranged it so as not to occupy too much time by going over the same 
ground. 

Senator Nelson. Is there anyone else who would like to be heard ? 

Mr. TiMM. Mr. Chairman, I represent the National German- 
American Alliance. 

Senator Nelson. We will give you a little hearing now, as Mr. 
Maxwell is not yet here. 

STATEMENT OF MB. ABOLFH TIMM, OF PHILADELPHIA, PA., 
SECBETABY NATIONAL GEBMAN-AMEBICAN AIXIANCE. 

Mr. TiMM. Mr. Chairman and gentlemen, we received your kind 
letter that was written on Saturday, March 2, but we were unable to 
notify our speakers in time for them to be here. We got your letter 
on Tuesday, March 5, while I was out of town. 

Senator Dillingham. Upon what subject did you propose to have 
them address us ? 

Mr. TiMM. I have no arguments personally to present to-day. 

Senator Dillingham. But upon what subjects did you propose to 
have these speakers to whom you have referred address us? 

Mr. TiMM. On the pending interstate liquor bills. 

Senator Dillingham. Did you want them to address us on .the 
legal aspect of it or the practical aspect ? 

Mr. TiMM. Some of them on the legal aspect. We have a gentle- 
man here to-day who is the counselor of the State branch of Penn- 
sylvania. 

Senator Nelson. I would like to ask you. for my own information. 
What is the German- American Alliance, and what is its purpose and 
mission ? 

97 
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Mr. TiMM. We are a patriotic American association. 

Senator Nelson. What is the mission and object, in general, of the 
German- American Alliance ? 

Mr. TiMM. To foster general culture, to protect the rights of the 
citizen, to advocate physical culture in the schools, to assist immi- 
grants to become citizens of the United States, and so on. I beg leave 
at some time in the future to file with your committee a copy of our 
principles. 

Senator Nelson. I simj)ly asked you that question for my own 
information, because I am in the dark about i.t. 

Mr. TiMM. I will mail you a copy of the principles of the organi- 
zation. 

Senator Nelson. Very well. 

STATEMENT OF DE. C. J. HEXAMER, PEESIDENT OF THE NA- 
TIONAL GERMAN-AMEEICAN ALLIANCE. 

Dr. Hexamer. Mr. Chairman and gentlemen of the committee, as 
the president of the National German- American Alliance, I beg leave 
to thank you for your courtesy in granting us this hearing. ?ermit 
me to state that the National German-American Alliance is a pa- 
triotic American organization, incorporated by act of Congress, the 
branches of which extend into every State and Territory of the Union, 
with a total membership of over 2,000,000. The members of our 
alliance have no ulterior motives for apearing before you ; it is solely 
in behalf of good American citizenship that we come here from our 
homes to beseech you, not to pass any " prohibition " measure — for 
these bills, " To prohibit interstate commerce in intoxicating liquors 
in certain cases " are rank prohibition measures. 

As Lyman Abbott has well said in his book, America in the Mak- 
ing (New Haven, Yale University Press, 1911, p. 71, etc.) : 

To William of Orange more than to any other one man is the credit due of 
discovering the principle of religious liberty. * * * It Is for the twentieth 
century to apply the same principle to ethical differences. ♦ ♦ ♦ The total 
abstainer has a right to demand that the saloon shall not be maintained as a 
public nuisance, and the German beer drinl^er has a right to demand that he 
shall not be banished to the milk dairy and the soda-water fountain. ♦ ♦ ♦ 
Is it right to drink wine and beer? It is right for each Individual to decide that 
question for himself and for the community to put such regulations on the sale 
of wine and beer, and only such, as are necessary to prevent popular excesses 
and public disorder. In brief, in a community in which religious ideals differ, 
religious nonconformity, with protecton of the common right of all, has ^een 
found to be the solution. In a community in which ethical ideals differ, ethical 
nonconformity, with protection of the rights of all, will be found the solution. 
It is the only solution possible in a self-governing community. 

It is on broad general principles such as these that we protest 
against the passage of the bills before you. 

The following resolutions were passed by the national executive 
committee of the National German- American Alliance and were in- 
dorsed by the executive council of each State branch in every State 
of the Union: 

Whereas it has come to our knowledge that another effort will be made to pass 

an interstate liquor bill; and 
Whereas such a law would be a severe check to the volition of sane people and 

an encroachment on the personal liberty guaranteed to every citizen of our 

land by the Constitution: Be it 
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Resolved, That the National German- American Alliance most respectfully 
petitions the Members of Congress not to vote for such a measure and to use 
their best endeavors to defeat any such bill. 

Resolved, That a copy of these resolutions be transmitted to every Member 
of Congress. 

Similar resolutions, copies of which are now being forwarded to 
the House of Representatives and to the Senate were passed by our 
State branches and by about 8,500 associations and societies. 

We respectfully petition your honorable body not to pass the meas- 
ures now pending before you, because they are not only prohibition 
bills pure and sim})le, but also because they would foist on the Gov- 
ernment of the United States duties that each State should perform 
for itself. They would, if passed, give rise to endless friction, creat- 
ing serious disturbances, not, and bloodshed. 

Can any one who has studied the drink question actually believe 
that men can be made temperate through attempts at prohibition? 
Just as little as you can make men good and noble through the enact- 
ment of laws, just as little can you make them temperate through 
such agencies. Education, amelioration of surrounding conditions, 
physical culture (for the man or the woman who has been taught to 
take care of the body will be careful not to ruin it through strong 
drink) , exercise, fresh air and sunshine through proper playp'ounds 
and parks, wholesome recreation through free lectures, moving pic- 
ture shows and other free amusements for the masses, will in time 
solve the problem, while attempts at prohibition will cause con- 
tempt for the law, will create lawbreakers, will be an additional 
incentive to try " the forbidden fruit," and in prohibition States will 
drive people to the vile stuff of the smuggler, the bootlegger, the 
speak-easy, the blind tiger, the gambling houses, the brothels, and 
other dens of vice. By such a law you will, in my humble estima- 
tion, help no one, but you will, on the contrary, create an endless 
source of trouble. 

Hon. James C. Carter, for many years the recognized leader of 
the American bar, prepared a series of lectures to be delivered at 
Harvard University on " The law ; its origin, growth, and functions." 
His sudden death prevented their delivery, and they were printed 
by G. P. Putnam's Sons in book form. In his discussion of the func- 
tions of legislation, and particularly of laws affecting personal lib- 
erty and the questions of local option and prohibition, he utters these 
wise words: 

The principal danger lies in the attempt often made to convert into crimes 
acts regarded by large numbers, perhaps a majority, as innocent; that is, to 
practice what is, in fact, tyranny. We all are ready to agree that tyranny is 
a very mischievous thing. There is not a right understanding equally general 
of what tyranny is. Some think that tyranny is a fault only of despots and 
can not be committed under a republican form of government. They think 
ihat the maxim that the majority must govern justifies the majority in gov- 
erning as it pleases and requires the minori y to acquiesce with cheerfulness in 
legislation of any character, as if what is called self-government were a scheme 
by which different parts of a community may alternately enjoy the privilege 
of tyrannizing over each other. 

As devoted citizens of this country we Americans of German birth 
or descent hold ourselves second to none in our devotion to the cause 
of true temperance and to all that makes for the sanctity and purity 
of the h^me and decency and order in the state ; but we are bitterly 
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opposed to the passage of any law that destroys our rights of per- 
sonal liberty ; and for the protection of those rights we stand united 
as one body. As free and sovereign members of a free and sover- 
eign people we believe that we have the right to regulate our lives 
and our nomes as we see fit. The right to drink our wine and our 
beer and to import it we consider as absolute an attribute of human 
liberty as is the right to buy any other food. The divine right of 
«ach to pursue his own good in his own way should not be sacrificed 
to the fears and the fanaticism of those who regard or pretend to 
regard drink as a crime. We have never allowed our love of food 
and drink to degenerate into intemperance or to interfere with the 
^ood of the community, and we regard these bills as an unrighteous 
invasion of our manhood rights and of human freedom and as the 
most misleading and iniquitous measures ever introduced into Con- 
gress. We pray for its defeat, because this is the overwhelming 
sentiment or our population of Qermaij origin, roughly speaking, 
about one-third of our Nation. In proof oi this statement I beg 
leave to state that there are about 700 newspapers published in the 
German language in this country, and, as far as I am aware, these 
have without exception approved of our stand. We Americans of 
German birth or extraction object to this bill because its passage 
would be a sad blow aimed at a fundamental principle of right- 
eousness, sacred to every manly man. What is at stake, and let us 
not close our eyes to the fact, is the divine right of individual lib- 
erty—the right, as the great philosopher, Herbert Spencer, tersely 
put it, that " every man is free to do that which he wills, provided 
he infringes not the equal freedom of any other man." The strong- 
est plea that can be put forward in favor of this iniquitous measure 
is that it would enable the governments of prohibition States to pre- 
vent persons to bring a glass of beer to their tables, because a pre- 
vailing majority in such States desires, or pretends to desire, this 
end. Let us hope, Mr. Chairman, that the spirit of liberty has not 
sunk so low in this our beloved Republic that national laws can be 
enacted to crush the individual freeaom of an intelligent minority in 
States that can not enforce their own police regulations. 

What shall other nations think of the ethics of a people that would 
pass a law, like the Sheppard bill, which in the second section con- 
tains these words : 

Sec. 2. That there shall be no property right in or to any such liquor while 
in the possession of any railway company, express company, or other common 
carrier, in connection with any shipment or transportation thereof in violation 
t)f this act. 

The spirit of intolerance is one repugnant to the spirit of the age 
and doubly so to every student of history and to every admirer of 
republican institutions. Especially should our national legislation be 
jealously guarded against the influence of the hysterical shrieks of 
fanaticism. In our national legislators we should have a stalwart 
bulwark against the erratic impracticable experiments that are some- 
times tried by State legislatures, laws that are enacted by State 
legislators goaded on by the pricks of fanaticism. 

Let us frankly ask, what has prohibition, in favor of which sane 
beings are now also to be bereft of their volition by national legisla- 
tion, accomplished? 



Digitized by VjOOQIC 



INTEKSTATE SHIPMENTS OF INTOXICATING LIQUORS. 101 

The answer has also been clearly given by a commission of emi- 
nent, unbiased men of national refutation. In their introduction of 
the results of an investigation of " the liquor problem,^ Charles W^ 
Eliot, Seth Low, and James C. Carter have over their signatures 
stated : 

There have been concomitant evils of prohibitory legislation. The efforts 
to enforce it during 40 years past have had some unlooked-for effects on pubUc 
respect for courts, judicial procedure, oaths, and law in general, and for ofBcera 
of the law, legislators, and public servants. The public have seen law defied, 
a whole generation of habitual lawbreakers schooled in evasion and shame- 
lessness, courts ineffective through fluctuations of policy, delays, perjuries, 
negligences, and other miscarriages of justice, officers of the law double-faced 
and mercenary, legislators timid and insincere, candidates for office hypo- 
critical and truckling, and officeholders unfaithful to pledges and to reasonable 
pubUc expectation. 

In every crisis, in colonial times as well as during our national 
existence, the German element in our land has stood for order and 
good common sense, and has always counseled well. As early as 
1688 our forefathers at Germantown passed the first of all protests 
against slavery; what misery would have been averted had their 
advice then been heeded; their declaration for independence at 
Philadelphia antedates that of Jefferson; they fed and clothed the 
army of Washineton at Valley Forge, they gave the cause of liberty 
a De Kalb, Steuben, "^the Father of the American Army," a Her^ 
kimer and a Muhlenberg, a Strieker and an Armistead defended 
and saved Baltimore in 1814, about 200,000 of them fought and bled 
that not one star should be torn from the field of blue of our glorious 
banner, and when the fiat money craze spread over the country they, 
regardless of party, stood, as one man, for national honor and hon^ 
* esty, voting for sound money. We plead again to-day, because we 
honestly believe that the passage of this bill would be a grievous 
mistake, creating a precedent the final outcome of which can not now 
be foreseen, and because we feel that it would be an irreparable blow 
to individual liberty and the sacred institutions of our country. 
Jn the words of that great American jurist, Hon. James C. Carter : 

Any legislation which bears the characteristics of tyranny, as I have defined 
that term. Is vicious in theory and has never yet succeeded, and never will 
succeed. In gaining its avowed end, or in having any other than an injurious 
effect; and I venture to add that if the zeal and labors which have been em- 
ployed by what are called the better classes of society in efforts to enact and 
enforce laws repressive of liberty had been expended in kindly and sympa- 
thetic efforts to change and elevate the thoughts and desires of those less 
fortunate than themselves, a benefit would have been reaped in the diminution 
of misery and crime which compulsory laws could never accomplish. Moral 
ends can never be gained except by moral means. All the advances in civiliza* 
tion and morality which society has thus far made are due to the cultivation 
and development of those moral sympathies which find their activity In coop- 
eration and mutual aid. 

Senator Nelson. Is there anybody else present who would like'to 
be heard in opposition to the bills before Mr. Maxwell gets here ? 

Mr. TiMM. I should like to file a protest of the State branch of 
Missouri against these bills. 

Senator Borah. The protest of whom ? 

Mr. TiMM. Of the Missouri State branch of the German-American 
Alliance ; also a protest of the State branch of Colorado and one from 
the local branch of Boston and vicinity. 

Senator Nelson. Those will be included in the record. 
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The documents are as follows : 

PROTEST OF THE GERMAN-AMEBICAN ALLIANCE OF MISSOURI. 

To the Honorable the Judiciary Committee, 

United States Senate: 

The German-American Alliance of the State of Missouri is a nonpartisan or- 
ganization, whose purpose is the preservation of the natural and personal rights 
of man as recognized and granted by the Constitution of the United States. 
We deplore the fact that we are compelled to organize in defense of these 
rights. For nearly a generation there has been a widespread movement and 
tendency to tinker with State and National Constitutions, aiming to supplant 
personal responsibility with paternalism, which would result in the eff a cement 
of individuality in citizenship — the basic source of national happiness and pros- 
perity. We therefore petition your honorable body to report adversely on the 
interstate-commerce bill now before Congress, because its provisions mtClignantly 
interfere with commerce and ruthlessly destroy property rights. 

We believe in a rigid interpretation of the Constitution — 

1. That the Government holds all powers back not granted directly to the 
several States. 

2. That the power to regulate does not imply the power to restrain or to 
prohibit commerce. That the paramount obligation of our Government is to 
secure life, liberty, and property. 

Article 9. The enumeration in the Constitution of certain rights shall not be 
construed to deny or disparage others retained by the people. 

Article 14, section 1, United States Constitution, says : " No State shall make 
or enforce any law which shall abridge the privileges and immunities of the 
citizens of the United States." Article 8 : " No excessive ball shall be required, 
nor excessive fines nor cruel punishment shall be imposed," all of which have 
been inflicted on the public in local-option and prohibition States. 

The Declaration of Independence reserves certain rights as inviolable. Article 
14, in seeking to guard these rights once more against notional or opinionated 
legislation, clearly concedes such privileges. Much modern legislation is de- 
structive of personal and property rights contrary to the meaning of "due 
process of law." Justice Brewer, in the Walruff case (Kansas), said, "If you 
want to reform, you must do justice at every step." 

The clinching arguments of the professional reformers are the alleged crimes, 
ravages, and' family wrecks of intemperance and the blessings of prohibition. 
T.et us examine the facts established by statistitcs. United States mortality 
statistics for 1909 charge alcoholism with only one death in 350 — the third 
lowest rate of all diseases. Carrie Nation founded a home for widows and 
orphans of drunkards in Kansas City, Kans,, the largest city with the most 
blind tigers in the State; yet there has not been a single application for admis- 
sion since its foundation six years ago. 

Why do these bills not prohibit the traffic in patent medicines which con- 
tain, upon incontestable authority, from 12 to 47 per cent alcohol? Who ab- 
sorbs these prepared toddies that brace the stomach and ease the conscience 
at the same time? 

Dr. Wiley recently warned against the soft drinks of the drug stores. 

The Kansas penitentiary report of June 30, 1911, gives the following records 
of the reputed good and bad counties of the State on commitments : 

Shawnee County (good), with Topeka, the capital, 1 for 971 inhabitants; 
Johnson County (good), no city, no blind tigers, where they arrest and fine 
people for pitching horseshoes on Sunday, 1 for 716 ; Wichita, Sedgwick County 
(bad), 1 for 1,963; Kansas City, Kans. (bad), 1 for 1,325. This is in favor of 
the bad cities nearly 2 to 1. After 30 years of prohibition Kansas still has as 
m^ny criminals, in proportion to population, as Missouri, with 5,000 bars and 
buffets. 

Crawford County, coal-mining and brick industries and a large number of 
foreign laborers, sends 20 per cent less than Topeka, with the State government 
and prohibition and antlsaloon headquarters. Johnson County, with no saloons, 
suppressed pool rooms, for 40 years the residence of Gov. St. John, the original 
apostle of prohibition, sends the largest proportion of any county In the State, 
the teachings and illustrious personal example of the ex-governor notwith- 
standing. 

Kansas City, Kans., with 6 large packing houses, railroad shops, factories, 
etc., with the greatest conglomerate foreign population, sends 40 per cent less 
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criminals to the penitenitiary than Topeka, the State capital, with all its 
sanctimonious influences. The process of redemption begins at the domestic 
fireside, not in the legislature. 

We challenge anyone to disprove these statement, which attest the failure of 
sumptuary legislation conclusively. 

Because 1 man in 350 abuses the use of liquor shall it be denied to the 
other 349? 

Because a limited number of ministers are morally bankrupt shall the whole 
pulpit be condemned? Neither would be just. 

Gan there be any more glaring proofs of the fallacies of the antialcohol 
arguments? 

Sixty years of it have not improved social or political conditions in Maine. 

The western alcoholic nations are superior in mind and body to the non- 
alcoholic of the East. 

We do not presume to know more or better than our Lord. 

There is no misrepresentations in these figures, proving that there are no 
State lines between vice and virtue. 

We contend that the provisions of the bills are in restraint of commerce, 
confiscatory, and destructive of personal property belonging to citizens of 
other States, and that they have no justification in law or equity. 

Uespectfully submitted. 

A. P. SCHEUBMAN, 

President Missouri Alliance. 
Carl Gleeser, 

Secretary. 

Wm. Huttig, 
President National Bank of the Republic. 
H. O. Lambert, 
Cashier Oerman-American Bank. 
Joseph Straub, 

Vice President. 
GusTAVE Resting, 

Teller. 
J. H. Ahrens, 
Secretary Savings Banlp. 
Emil Pinkert, 

Capitalist. 
Wm. C. T. Lenz, 

St. Louis 
Emil Tolkacz, 
President Iron Works^ 
A. W. Hoffman, 
President Northwestern Bank. 
Representing: German Hospital Society; Kansas City Turner Society; Ba- 
varian Society; Saxony and Thuringia Society; Schwarzwalder Society; St. 
Vitus Society; Suablan Society; German Military Society; Swiss Society; 
Baden Society ; Austrian-Hungarian Society ; German Veteran Society ; Germania 
Maennercholr ; Edelweiss Singing Society; Beethoven Lodge; Modem Brother- 
hood of America, including 60,000 voters of Missouri. 



PROTEST OF THE COLORADO BRANCH OF THE NATIONAL GERMAN-AMERICAN ALLIANCE. 

Whereas there are pending before the committees of Congress several bills to 

prohibit Interstate commerce in intoxicating liquors ; and 
Whereas the members of our organization are opposed to the passage of any 

bill of this nature; and 
Whereas, owing to the great distance we are not able to attend any hearing on 

said bills before the committees of Congress, either In person or through a 

representative: Now, therefore, be it 

Resolved by the Colorado branch of the National Oerman-American Alliance, 
representing in its membership every citizen of German descent residing within 
the State of Colorado, That we condemn these attempts to hamper freedom as 
undemocratic, tyrannous, and fraught with the direst consequences; that any 
law of this nature, like every other sumptuary law, lacking the support of public 
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Opinion leads inevitably to a disr^ard of all laws, in eonsequenoe of whicii a 
«tate of conditions is created wMch can only be deplored by all sincere adher- 
ents of law and order ; tliat it is contrary to a spirit of fairness for flie Govern- 
ment of tlie United States^ after l^bllzing the manufacture and sale of spiritu- 
ous liquors by tbe exercise of its taxing power, deriving large revenues tliere- 
ftpom, to restrict the implied privilege to limits wholly depending on the pass- 
ing whim of any district or State; that it is beneath the dignity of Congress, 
at the b^est of a minority of extremists, to thus interfere with the business of 
common carriers and to destroy the right of pr^erty in a commodity the manu- 
facture and sale of which is recognized by law. 

That we protest against these attempts to curtail the rights of the individual 
as against the spirit of our institutions and unworthy of a free and enlightened 
Nation. 

Ordered that this protest be forwarded to our national oflfcers for submission 
to the committees of Congress. 

Colorado Branch National German-Amihhcan Alliance <w the United 
States, 

Joseph Haefeli, 

Presideni. 
John Hinrichs, 
Member yoHonal Committee. 
[seal.] Frank Kratzer, 

Sea'etary. 
Denver, Colo., March i, 1912. 



protest of the boston branch of the national GERMAN-AMERICAN ALLIANCE. 

Boston, Mass., February 26y 1912. 
Adolph Timm, Esq., 

Philadelphia, Pa. 

Dear Sir: The German-American Alliance of Boston and Vicinity authorize 
you to protest in their name at any hearing or hearings to be held by any com- 
mittee of both Houses of Congress sitting at Washington having the below- 
mentioned bills in charge, or to enter our protest in any other way which may 
seem to you wise. 

We protest vigorously against the enactment of the following bills and re- 
solves: Sixty-second Congress, second session, S. 4043; Sixty-second Congress, 
first session, H. R. 6293. 

As citizens we object to any legislation which confiscates or tends to con- 
fiscate or curtail any right to live and to act as freemen. We recognize fully 
the need of proper and sane regulation of the liquor trafllc and liquor produc- 
tion, but we object most emphatically to total prohibition or any undue restric- 
tion of the right to buy liquor and to consume it 

It seems to us the height of absurdity to attempt such repressive measures 
as are set forth in the pending legislation. It has been recognized by all intel- 
ligent citizens that any measure which lays an embargo on honest and dis- 
honest conduct alike leads to evasion of the laws and creates greater evils than 
it corrects. 

We are and always shall be ready to support measures which will help to 
remedy or abolish the abuse of liquor and the consequences of such abuse, but 
we urge that the attempted legislation would restrict the rights of temperate, 
law-abiding citizens and would create vastly greater evils by evasion, and the 
slinking criminal carrying on of the trade aimed at in defiance of all law 
whatever, moral or otherwise. 

Yours, very truly, William J. E. Sander, 

For Germanr American Alliance of Boston an4 Vicinity. 

ABOTJMEin; OF MK. LAWRENCE MAXWELL ON BEHALF OF THE 
■'■ NATIONAL WHOLESALE LlttTJOR DEALERS' ASSOCIATION. 

Senator Nelson. Mr. Maxwell, you may proceed whenever you are 
ready. 

Mr. Maxweuj. Mr. Chairman and Senators, I Understand that you 
have for consideration this morning Senate bill 4043, proposed by 
Senator Kenyon. 
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The bill reads as follows : 

[S. 4043, Sixty-second Congress, second session.] 

In the Senate of the United States, 

December 21, 11)11. 

Mr. Kenyon introduced the following bill; which was read twice and referred 
to the Committee on the Judiciary. 

A BILL To prohibit Interstate commerce in intoxicating liquors in certain cases. 

Be it enacted by the Senate and House of Representatives of the United 
States of Ameriea in Congress assemhled, That the shipment or transportation 
in any manner or by any means wbatsoevor of any spirituous, vinous, maltetl. 
fermented, or other intoxicating liquor of any kind, including beer, ale, or wine, 
from one State, Territory, or District of the United States, or place noncon- 
tiguous to but subject to the jurisdiction thereof, into any other State. Terri- 
tory, or District of the United States, or place noncontiguous to but subject t<i 
the jurisdiction thereof, or ftom any foreign country Into any State, Territory, 
or District of the United States, or place noncontiguous to but subject to the 
jurisdiction thereof, which said spirituous, vinous, malted, fermented, or other 
intoxicating liquor is intended, by any i)erson interested therein, directly or in- 
directly, or in any manner connected with the transaction, to be received, pos- 
sessed, or kept, or in any manner used, either In the original package or other- 
wise, in violation of any law of such State, Territory, or District of the United 
States, or place noncontiguous to but subject to the jurisdiction thereof, en- 
acted in the exercise of the police powers of such State, Territory, or District 
of the United States, or place noncontiguous to but subject to the jurisdiction 
thereof, is hereby prohibited; and any and all contracts pertaining to such 
transactions are hereby declared to be null and void, and no suit or action shall 
be maintained in any court of the United States upon any such contract or 
contracts, or for the enforcement or protection of any alleged right based upon 
or growing out of such contract or contracts, or for the protection In any man- 
ner whatsoever of such prohibited transactions. 

Sec. 2. That there shall be no property right in or to any such liquor while 
in the possession of any railway company, express company, or other common 
carrier in connection with any shipment or transportation thereof in violation 
of this act. 

In other words, this bill forbids the shipment or transportation 
in interstate or foreign commerce of any spirituous liquor, wine, ak\ 
or beer, which is intended by any person interested therein, directly 
or indirectly, or in any manner connected with the transaction, to be 
received, possessed, or kept, or in any manner used, either in the 
original package or otherwise, in violation of any law of the State 
to which the article is destined, enacted in the exercise of the police 
powers of that State. The bill proposes to make null and void any 
and all contracts pertaining to such transactions, and to prohibit the 
enforcement or protection of any alleged right based upon or growing 
out of the contract in any courts of the United States. I have been 
invited to discuss before the committee the constitutionality of this 
proposed bill, and I shall confine myself entirely to the question of 
its constitutionality and endeavor to present such arguments as I 
would present to the Supreme Court of the United States if the bill 
were enacted into law and were before that court for decision. My 
claim is that this bill is unconstitutional because it is in violation 
of the interstate-commerce clause of the Constitution; in that it 
undertakes to delegate to the States the power to regulate interstate 
commerce in a recognized article of commerce, in the fundamental 
aspect of interstate commerce, and not merely incidentally. 

We claim further that the bill is unconstitutional, because it is in 
violation of the fifth amendment of the Constitution, which forbids 

77224—13 8 
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any law depriving any person of life, liberty, or property without 
due process of law ; in that it undertakes to invalidate a contract on 
account of the intention of one of the parties to the contract, although 
the other may be entirely innocent. 

Senator Rayner. What was that you said about the fifth amend- 
ment ? I did not catch that, exactly. 

Mr. Maxwell. I said we claim that the act is unconstitutional not 
only because it undertakes to delegate to the States the power to 
reffulate interstate commerce, but also on the ground that it under- 
taEes to invalidate a contract where the intention of one of the parties 
to the contract is to do an illegal thing, although the other party is 
entirely innocent. 

Senator Bacon. Do you mean by that that the law will permit the 
State to invalidate the contract? 

Mr. Maxwell. No, sir; I mean by that that this act of Congress 
itself undertakes to invalidate a contract and to destroy all right of 
property under that contract, which is necessarily between two or 
more parties, when it appears that only one of the parties to that 
transaction has the intent to violate some law. We submit that it is 
not within the power of Congress or of any le^slative body in a free 

?:overnment, acting under constitutional limitations, to take away 
rom a man his property or his rights under a contract because one 
of the parties to that contract intends to violate the law, although 
the other is entirely innocent and has no illegal intent. 

Senator Rayner. You consider the words, " Due process of law," 
as equivalent to the words, " Obligation of contract"? 

Mr. Maxwell. Yes, sir. 

Senator Rayner. Have you any decisions on that? 

Mr. Maxwell. Yes; there are some decisions. If it will be con- 
venient to the committee I would like to discuss now the first consti- 
tutional objection to this bill, which is that it undertakes to delegate 
to the States the power to regulate interstate commerce. What is the 
bill in that respect? Of course it is a bill to regulate interstate com- 
merce. It undertakes to regulate interstate commerce by prohibiting 
interstate commerce in intoxicating liquors, in certain cases. That is 
the title of the bill. What are the cases ? The cases depend entirely 
upon the law of the State and not upon any act of Congress. This 
bill by itself regulates nothing. It has no vitality or effect whatever 
in the absence of a law of the State. It becomes effective only when 
the law of some State undertakes to prohibit interstate commerce. 
If that law of the State is repealed, the regjilation is gone. If the 
law of the State is amended, the regulation is amended. If the law 
of the State is reenacted, the regulation again comes into force and 
effect. 

The regulation which this bill contemplates is not a regulation 
which Congress determines to be a wise or proper regulation of inter- 
state commerce. It is whatever regulation any State, from time to 
time, may adopt in the exercise of any police power of that State. 
In other words, Congress does not say by this bill: We prohibit the 
transportation of intoxicating liquor absolutely, or under this, that, 
or the other circumstances, in pursuance of a public policy, which 
commends itself to Congress. All that Congress does by this bill 
is to say. The Nation has no policy on this subject. The Nation is 
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not proposing to prohibit the transportation of intoxicating liquors 
in interstate commerce or to declare when, according to the policy 
of the Nation, such transportation shall be permitted and what rules 
and regulations. This bill leaves the whole thin^ to the States. 
In the absence of legislation by the States there is no regulation 
under this bill. The regulation is in this State whatever, for the 
moment, is the law of that State; in the other State it is whatever, 
for the time being, is its law and policy. It changes with the repeal 
of the-law of the State; it changes with the modification of the law 
of the State. The regulation is as various as the laws of the States 
enacted from time to time may make it. In other words, this bill is 
nothing in the world but a statement by Congress that it does not 
regulate interstate commerce by any rule which it prescribes, but it 
leaves the whole subject to be regulated by the varying laws of the 
States enacted from time to time, amended from time to time, re- 
pealed from time to time, reenacted from time to time in the exercise 
of any police powers of the States. 

The same bill was for hearing before the Judiciary Committee of 
the House, and at the hearing of January 30, last, this essential 
feature of the bill was aptly disclosed in the following statement 
made by Mr. Dinwiddle, who was urging the adoption of the bill 
before that committee. The bill in the House had been proposed by 
Representative Webb. Mr. Dinwiddle said : 

The beauty about this law, as Mr. Webb expressed It to me the other day, is 
that it expands or contracts with the legislation of the States. 

That is the purpose of this^bill. That is the beauty of the law. 
That is the only object of the law. It not only expands or contracts 
with the legislation of the States, it comes into bemg with the legis- 
lation of the States. It disappears with the legislation of the States, 
And between its appearance and disappearance it expands and con- 
tracts with the legislation of the States enacted in the exercise of any 
police powers of the States. 

Senator Borah. Mr. Maxwell, suppose that Congress should see fit 
to say that no liquor should be shipped into the State of Kansas, se- 
lecting that State for itself and saying that no liquor should be 
shipped into it ; do you not think it could do so ? 

Mr. Maxwell. That would not raise the objection I am making. 

Senator Borah. If it could do that, would it not join the legisla- 
tion of the State to the legislation of Congress as a part of the regu- 
lation of Congress and adopt it? 

Mr. Maxwell. No. If Congress may, in its power to regulate in- 
terstate commerce, enact a law which forbids the shipment of an arti- 
cle of commerce such as wine, ale, beer, or spirits into the State of 
Kansas alone, then that is a dedlaration of the policy of Congress. 
It leaves nothing to the State. The regulation is declared by Con- 
gress. Nothing is left to the State of Kansas. But if Congress says 
that the transportation of liquor into the State of Kansas is forbidden 
if the State ot Kansas so declares, then there is no regulation, except 
as the Legislature of the State of Kansas may impose a regulation. 
The difference is between a regulation imposed by Congress in the 
declaration of a national policy and a regulation which is left entirely 
* to the action of the State. 
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In the hearing before the House committee the decision of the Su- 
preme Court in the lottery case, Champion v. Ames (188 U. S., 321), 
was cited. What did the lottery case decide? The Supreme Court 
had before it a statute of the United States which forbids the trans- 
portation of lottery tickets in interstate commerce. Nothing was left 
to the States. That statute did not say " Lottery tickets shall not be 
carried into any State which forbids their use, or from any State 
which forbids their use, or transportation." Congress did not leave, 
by that statute, anything to the States. There was an absolute 
rule declared by Congress which went into force and effect when 
Congress passed the statute. It could not be repealed or modified 
by any act of the States. It did not expand or contract with the 
legislation of the States. 

Senator Bacon. The earlier decision that you refer to arose out of 
the legislation of a New England State. It recognized the fact that 
in the absence of legislation by Congress the varying powers would 
exist in the States, did it not? 

Mr. Maxwell. That is true. 

Senator Bacon. There is no doubt about that principle having been 
recognized by the Supreme Court in those cases. The real question 
is how far subsequent decisions have qualified or controlled that 
principle. 

Mr. Maxwell. I suppose the reference is to the license cases? 

Senator Bacon. Yes. 

Mr. Maxwell. Where the Supreme Court of the United States in 
5 Howard, 504, recognized the validity of an act of New Hampshire? 

Senator Bacon. In other words, deciding that the State had the 
right to control those matters in the absence of legislation by Con- 
gress? 

Mr. Maxwell. Yes. 

Senator Bacon. But subsequent legislation was to the effect that 
States would require legislation by Congress before they would be 
permitted to do it, as I understand. 

Mr. Maxwell. Yes. It was the view of the Supreme Court for a 
long time that in respect of interstate commerce the States might 
act in the absence of any legislation by Congress. That was the 
principle recognized in the license cases (5 How., 504) to which ref- 
erence has just been had. 

The statute of New Hampshire in that case was recognized by 
the Supreme Court as being a regulation of interstate commerce, as 
it undoubtedly was, and the Supreme Court said that that was 
not forbidden, because under the Constitution the States were at 
liberty to regulate interstate commerce in the absence of regulation 
by Congress. But that doctrine haS been repudiated. 

Senator Bacon. That is the point I am after. I say I think the 
real question is how far the subsequent decisions have controlled that 
formal enunciation, or, rather, varied it, modified it, qualified it, or 
absolutely negatived it. 

Mr. Maxwell. They have absolutely repudiated that doctrine. 

Senator Bacon. I think you do not catch my point. I think the 
real question is how far, in denying the principle enunciated in 
those cases. Congress has since gone in recognizing the right of the 
States where there has been authorization by Congress. 
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Mr. Maxwell. They have gone this far: In the first place, the 
Supreme Court have recalled altogether the rule recognized in the 
license cases, that it is competent for the State to regulate inter- 
state commerce in the absence of regulation by Congress, and they 
have established the rule that the absence of regulation by Congress 
means that there shall be no regulation. That principle was forcibly 
brought to the attention of the country by the decision of the 
Supreme Court in the Wabash Railway case, reported in 118 United 
States, 557, where the validity of a rate prescribed by tlie Legisla- 
ture of Illinois was before the court. It was a rate that affected in- 
terstate shipments, and the court held, some of the justices dissent- 
ing, that the failure of Congress to prescribe rates did not give the 
States the right to fix them, and that absence of legislation on that 
subject conferred no power upon the State to prescribe rates for 
interstate shipments ; in other words, that the absence of legislation 
bv Congress meant that there should be no legislation or rule at 
ail upon the subject. 

Senator Rayner. Before you go further, just let me ask you a 
few questions. It will help along a good deal. You made an admis- 
sion ]ust now, and I wanted to ask you whether it did not go a little 
far, in answer to the question from the Senator from Idaho. Is 
there any case which holds — ^the lottery case does not hold — that vou 
have a right to deal with one State; that, under the clause to regulate 
commerce. Congress has a right to pass a law prohibiting the trans- 
portation into any one State? 

Mr. Maxwell. No. 

Senator Rayner. For instance, take the case of Kansas. Is there 
any decision that has gone as far as that ? 

Mr. Maxwell. No, sir. 

Senator Rayner. I thought you said just now that you had no 
doubt we^ could prohibit the transportation of an article of commerce 
into Kansas or Arkansas, or whatever State it was, alone. 

Mr. Maxwell. I did not mean to make any such statement. 

Senator Rayner. I thought so. 

Mr. Maxwell. I intended to say that the question whether Con- 
gress could, in the exercise of its power, say that liquor should not be 
transported into Kansas was not the question before this committee, 
because such a law would leave nothing to the State of Kansas. It 
would not be a delegation of any power whatever to the State of 
Kansas. The regulation would be a regulation declared by Congress, 
coming into force the minute the statute was passed, remaining in 
force as long as the statute was in existence; whereas the bill which 
is now before the committee is one which imposes no regulation what- 
ever except such regulations as the States may from time to time 
declare. The authority of the State to regulate interstate commerce 
was up for great discussion and consideration in the cases in the 
Supreme Court of the United States arising out of the Wilson Act. 

In the case of Bowman v. The Railway Co. (125 U. S., 465), de- 
cided in 1888, the court held that a statute of Iowa, prohibiting the 
importation of intoxicating liquors into that State, was invalid in 
so far afe it undertook to affect interstate shipments. That was a suit 
brought by Bowman against the railway company for damages. In 
the State of Illinois he tendered to the railway company a shipment 
of intoxicating liquor to be carried to Iowa. In Illinois the transac- 
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tion was valid. The railway company refused to receive the liquor 
for carriage to Iowa on the ground that the law of Iowa forbade, and 
the question was whether that was a good defense for the railway 
company. The Supreme Court of the United States decided that the 
law of Iowa was inoperative, because the transportation of an article 
of commerce between two States can not be controlled bjr the law of 
any State. Mr. Justice Matthews, delivering the opinion, said: 
" How can it be? If the law of Illinois permits and the law of Iowa 
forbids, what law shall the carrier follow ? " 

Senator Nelson. But, Mr. Maxwell, the decision in that case did 
not go to the power of Congress — as to what Congress could do. 

Mr. Maxwell. No; and I am not now challenging the power of 
Congress to say that some article of commerce shall not be shipped 
to Kansas or to Texas. That is not the question here, since such a 
law would leave nothing to those States. It would be a rule pre- 
scribed by Congress, and by Congress alone, not dependent on the 
legislation of any State. 

Senator Nelson. I do not want to interrupt you if it does not suit 
you, but I want to call your attention to one thing. This discussion 
IS for information. My understanding is that the power to regulate 
commerce with foreign nations, among the several States, and with 
the Indian tribes is all in one paragraph of the Constitution, and 
rests on the same foundation. In the case of Buttfield v. Stranahan, 
the Tea case (192 U. S., 470), the Supreme Court said that Congress 
had the absolute power to prohibit the importation of goods from 
foreign countries. You object on the ground that this is a fluctuat- 
ing rule. 

We have such a rule in our tariff risgulations in the maximum and 
minimum tariff. Whether goods shall be imported from a foreign 
country at one rate or another depends upon the action of that 
country. It depends upon the action of that country toward us. 
In the one case they would come in at the maximum tariff, and in 
the other they would come in at the minimum tariff. So that that is 
on all fours with the objection you make, that this law is dependent 
upon the laws of the States. 

Mr. Maxwell. The prohibition of the importation of foreign 
goods, or of the coming into the United States of forei^ subjects, 
rests upon an entirely different ground than the regulation of com- 
merce among the States. 

The question here is whether Congress can declare a rule which 
does not come into existence at all unless the State says that the 
transportation shall be forbidden, which comes into existence only to 
the extent that the. State undertakes to forbid, which passes away 
when the State says that there shall be no regulation; and the regu- 
lation is in respect of interstate commerce in its fundamental and 
essential aspect. 

In the case of Bowman v. The Kailway Co., what the court de- 
cided was that the law of Iowa could have no effect whatever upon 
interstate commerce, and the court put the question, " How can it be 
otherwise ? If the State of Iowa oy its law can forbid interstate 
commerce, what is going to become of the statute of Illinois which 
permits the transaction? Which law shall govern "? You have com- 
mercial anarchy. The railroad company says, " By the law of this 
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State I shall not carry. By the law of the other State I must carry. 
What law shall I obey " ? So that the case was a striking illustra- 
tion of the commercial anarchy that would result if the regulation of 
interstate commerce depended upon any rule except that prescribed 
by the Congress itself. 

Senator Kayner. The Senator from Minnesota asked you a ques- 
tion, whether the case was not analogous of the minimum and maxi- 
mum tariff, and if we had the right to adjust our law according to 
the regulations of foreign countries, we certainly would have a 
right to regulate it according to the regulations of the States. I 
want to call your attention to the fact that the levying of a maximum 
and minimum tariff does not come under the clause of the Constitu- 
tion to regulate commerce at all, but under the clause to lay duties, 
which is an entirely different thing. 

Mr. Maxwell. Which is an entirely different thing. Now, to fol- 
low the decisions of the Supreme Court. Then came the case of 
Leisy v. Hardin (135 U. S., 100), which was decided in April, 1890. 
In that case the Supreme Court of the United States held that inter- 
state commerce gave the right to the person engaged in it not only 
to transport the article into a State, but to sell it there in the original 
package; that the right to sell after being received into the State 
was an incident of interstate commerce which no State could deprive 
the party of. Thereupon Congress, the following August, passed 
the Wilson bill. I understand that the bill was introduced into the 
House a few days after the decision in Leisy v, Hardin, and was 
shortly thereafter adopted by the House, and became a law hy the 
action of the House and Senate and the approval of the President, 
in the following August. 

That law provided that intoxicating liquor shipped in interstate 
commerce should be subject to the police power of the State upon its 
arrival in the State, and in the case of In re Rahrer (140 U. S., 545), 
decided in 1891, the Supreme Court held that the law was constitu- 
tional. That was a case in which Rahrer was convicted under the 
law of the State of Iowa for selling a package of intoxicating liquor 
received by him in that State as the result of an interstate transac- 
tion, and which was sold by him in the original package after it had 
been delivered to him. The Supreme Court decided that it was 
competent for the States, in view of the Wilson Act, to exercise their 
powers to the fullest extent over the commodity after it had become 
a part of the mass of property in the State by having been received 
by the consignee. 

Then came the case of Rhodes v. Iowa (170 U. S., 412). 

Senator Bacon. Is not that the principle which is recognized, 
not only in that case, but in subsequent cases, that Congress could 
authorize a State in the exercise of its police powers to interfere to 
the extent that Congress might specify ? 

Mr. Maxwell. After the essentially interstate transaction had 
ended. The limitation which the Senator's question suggests was 
brought before the courts for determination and consideration in the 
case of Rhodes v, Iowa (170 U. S., 412), decided in 1898. That was 
a case where, under the law of the State of Iowa, the liquor was 
seized while it was in the possession of the railway company and 
before it had been delivered to the consignee ; and the question was 
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whether that was a valid seizure. It was claimed that the Wilson 
Act undertook to remove any impediment to the exercise of the police 
power of the State as scon as the package arrived in the State, and 
it was contended that that meant as soon as it crossed the State line. 

The Supreme Court held that the law of the State, under the Wil- 
son Act, could not be operative until the package had been delivered 
to the consignee; in other words, until the interstate commerce tran- 
saction had been completely ended, and that the interstate commerce 
transaction involved the shipment of the goods from the other State, 
their carriage into Iowa, and their delivery to the consignee in Iowa, 
nnd that it was not within the power of the State of Iowa, under the 
Wilson Act, to exert any authority over that transaction or that 
commodity until after the interstate commerce transaction had been 
completely ended by the delivery of the goods to the consignee, the 
iroods thereby, for the first time, becoming subject to the law of the 
State, by being a part of the mass of the property of the State. 

Senator Nelson. My recollection of that case, Mr. Maxwell, is 
that the Supreme Court held that the goods, under the Wilson law, 
were not deemed to have arrived in the State until they had been 
delivered to the consignee. 

Mr. Maxwell. Yes, they did. 

Senator Nelson. That was all. 

Senator Bacon. The question I want to address to you is this. 
That case was a construction of the Wilson law. Do you under- 
stand it to be a construction as to the power of Congress ? 

Mr. Maxwell. No; it involves in itself only a construction of the 
Wilson bill. 

Senator Bacon. Yes ; that is true. 

Mr. Maxwell. But the Supreme Court construed the Wilson bill 
so as to make it constitutional. The Wilson bill said that the goods 
should be subject to the police power of the State upon arrival in 
the State, and it was generally supposed that that meant what it 
said, upon arrival in the State, as soon as it crossed the State line. 
The Supreme Court construed that language to mean upon deliv- 
ery to the consignee, and they so construed the statute in order to 
make it a valid statute. 

Senator Rayner. You know, of course, that we went over this 
bill two or three years ago. 

Mr. Maxwell. Yes. 

Senator Rayner. The very point you are now discussing, the 
point of Federal decisions, was covered then. This bill is a some- 
what different bill from that. It seems to me it involves different 
principles. We had different grounds on that. Some, of us were 
opposed to it and some of us favored it. I do not know, Mr. Chair- 
man, whether that bill was reported to the Senate or not. Do you 
remember. Senator Bacon, whether it was or not? I know the 
subcommittee divided on it. 

Senator Bacon. Yes. 

Senator Nelson. The majority of the committee were against it. 
It was not reported. 

Senator Bacon. The bill he refers to was amended by the Senate, 
and it was referred to the Judiciary Committee and came through 
that way. 
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Senator Borah. I suggest, Mr. Chairman, that Mr. Maxwell ought 
to be permitted to contmue his argument in a connected way. 

Senator Rayner. Well, you interrupted him, too. 

Senator Borah. We have not been discussing other bills. 

Mr. Gans. Here is that report that has been referred to. 

Senator Rayner. I do not think an interruption delays proceed- 
ings. I think it hastens them. 

Mr. Maxwell. It does not trouble me at all. So far as I, per- 
sonally, am concerned, I am pleased to be interrupted. 

Senator Rayner. I will not interrupt any further. 

Mr. Maxwell. I do not mind it at all. 

Senator Rayner. We all want to get light on this. 

Senator Borah. Yes, but when a man is making a connected state- 
ment, I think he should be allowed to complete it. 

Senator Rayner. What I said was right on this subject. All I 
was going to say was that this bill raised an entirely new question, 
a different question from that raised by that bill. 

Mr. Maxwell. I wanted to say, in answer to the suggestion of the 
honorable Senator, that this bill is subject to all of the objections 
that rendered the other bill unconstitutional, and to several m ad- 
dition. 

Senator Rayner. That would not make us say that it is unconsti- 
tutional. 

Mr. Maxwell. No ; but if we are discussing the unconstitutionality 
of this bill, why shift to the question whether some other bill was 
constitutional? What the Senate did in respect to the bill that has 
just been referred to is this: It reported that the bill was unconsti- 
tutional, but it recommended other legislation, which was passed, 
whereby all the power of Congress vested in it by the Constitution 
was exerted to its fullest extent. The claim was made by the propo- 
nents of legislation, such as this, that the police powers of the State 
were interfered with, because carriers carried liquor into the State 
and, in effect, sold it there, and that express companies received 
liquor C. O. D., and that what they in effect and fact did was to 
keep the liquor at their station in the State until somebody would 
come along and pay- the price of it. 

Congress said, "We will prevent that. We have a right to regur 
late interstate commerce in intoxicating li(}uor by forbidding C. O. D. 
shipments." And you did that. You said, " We will help you fur- 
ther; we will require a shipper to mark on the package that it is 
liquor, and the amount of liquor, and the name of the consignee, and 
we will forbid the delivery of that package to any person other than 
the bona fide consignee." That Congress did in the exercise of its 
undoubted power to regulate interstate commerce, and it did it by 
prescribing a rule of Congress. Nothing was referred to the States. 
The report of the committee of the Senate at that time was that those 
regulations, which are now a part of the Criminal Code of the 
United States, being sections 238, 239, and 240, went to the limit of 
the authority of Congress in the regulation of interstate traffic in 
intoxicating liquors. 

Senator Dillingham. And was that applicable in every State of 
the Union ; was it made universal ? 

Mf. Maxwell. That was made applicable in every State in the 
Union, to every carrier, to every person in the Union. It was an 



Digitized by VjOOQIC 



114 INTERSTATE SHIPMENTS OF INTOXICATING LIQUORS. 

absolute rule prescribed by act of Congress. Nothing was left to 
any State^ at all. Of course, such legislation as that is not subject 
to the objection that I urge here against the bill now under con- 
sideration. 

Now, to come back to the course of my argument. In the case of 
Rhodes v. Iowa the question was whether the words in the Wilson 
Act, "upon arrival in the State," meant upon arrival in the State 
or upon delivery to the consignee. 

The Supreme Court of the United States construed those words to 
mean upon delivery to the consignee, evidently for the purpose of 
saving the statute against the constitutional objection. And here 
is what Mr. Justice White, delivering the opinion of the court in 
Rhodes v, Iowa, said on that subject. I read from page 424 of 170 
United States. He reviewed the prior cases, the Bowman case and 
the case of Leisy against Hardin, where the court held that the right 
to carry the goods in interstate commerce involved the right to sell 
them in the State in the original package after they got there. The 
Supreme Court decided that the Wilson Act denied that right to the 
consignee, and that under the Wilson Act the only right he had was 
to receive the goods. He had that right; the State could not inter- 
fere and seize the goods until they hadbeen delivered to him, but the 
moment they were delivered to him thev became a part of the mass of 
the property of the State, subject to the police powers of the State. 
Mr. Justice White said : 

Whilst it is true that the right to sell free from State interference interstate 
commerce merchandise was held in I^eisy t?. Hardin to be an essential incident 
to interstate commerce, it was yet but an incident, as the contract of sale within 
a State in its nature was usually subject to the control of the legislative au- 
thority of the State. On the other hand, the right to contract for the transporta- 
tion of merchandise from one State into or across another involved in interstate 
commerce in its fundamental aspect, and imported in its very essence a relation 
which necessarily must be governed by laws apart from the laws of the several 
States, since it embraced a contract which must come under the laws of more 
than one State. The purpose of Ck)ngress to submit the incidental power to sell 
to the dominion of State authority should not, without the clearest implication, 
be held to imply the purpose of subjecting to State laws a contract which in its 
very object and nature was not susceptible of such regulation, even if the con- 
stitutional right to do so existed, as to which no opinion is expressed. 

They did not have to express any opinion on the constitutional 

auestion. They construed the act so that the constitutional objection 
id not arise. They construed the words "upon arrival in the 
State," to mean upon delivery to the consignee, for the very purpose 
of saving that statute and of making it constitutional. It is the duty 
of everjr court to so construe a statute, if possible, that it shall not be 
unconstitutional. 

But the learned justice, speaking for the court, did not hesitate to 
say that the transportation, including delivery to the consignee, im- 
ported in its very essence a relation which necessarily must be gov- 
erned by laws apart from the laws of the several States, and that any 
other construction of this statute would impljr the purpose of Con- 
gress to subject to State laws a contract which in its very essence and 
nature was not suscepiible of such regulation. 

Now, that is manifest. Interstate commerce, in its fundamental 
and essential aspect, moans the shipment of the goods, their carriage, 
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and their delivery to the consignee. That is national. That involves 
passage over or through two States. It is not possible that that sub- 
ject can be reflated by State laws, because those laws may be differ- 
ent. The carrier can not, in respect of the receipt of the goods, their 
carriage, and their delivery, be subject to more than one rule. As the 
learned justice says, in the nature of things that must be so; that is 
a national transaction ; that is interstate commerce in its fundamental 
aspect. 

But after the goods have been delivered to the consignee, and the 
interstate transaction in its fundamental and essential character has 
been ended, then you can leave the rest to the States. While the 
power to sell in the original package was long regarded as a neces- 
sary incident of interstate commerce, it is, as Mr. Justice White 
pointed out, but an incident. It relates to something that is done 
m the State after the national power is ended. It is something that 
ought to be subject to the control of the States. And so the Supreme 
Court held that that transaction, to wit, the sale of the goods, the 
use of the goods, the possession of the goods by the consignee, after 
the interstate transaction has ended, is something that the States 
may regulate, but that in the nature of thin^ it is impossible to leave 
to the varying rules of States any regulation between the point of 
reception by the carrier and delivery by the carrier in another State, 
That is what this bill seeks to accomplish. 

Under the laws of Congress as they exist, and the decisions of the 
Supreme Court of the United States, the police powers of the States 
are ample and complete. The police powers of the States may be 
exerted so as to prevent the sale of intoxicating liquor by the con- 
signee, so as to prevent their possession by him, so as to condemn and 
destroy them, even, although that question is not involved, to prevent 
his personal use of them. Congress has done everything that is 
within its power to regulate an interstate transaction — the essentially 
national interstate transaction — ^by requiring the goods to be marked, 
by preventing C. O. D. shipments, and by preventing their delivery 
to any other than the bona fide consignee. 

What do the proponents of this bill want? The only thing they 
want is to get a declaration by Congress that the police power of the 
State may be exerted upon the arrival of the goods in the State, 
before their delivery to the consignee. That is all this bill seeks 
to accomplish, and the question is whether it is within the power of 
Congress to leave to this State, to that State, to the other State, by a 
rule to be prescribed by it, the making of a regulation which will 
enable that State to seize or interfere with the commodity while it 
is still in course of transit, and before it has been delivered to the 
consignee. Of course, delivery to the consignee may be by delivery 
to him personally or to his agent, or by being held by the railroad 
company as his warehouseman. This bill is designed simply to refer 
the whole subject to the States, to give them control over the inter- 
state commodity before the interstate transaction in its fundamental 
and essential aspect has been ended, while it is in course of being 
performed. It delegates the power to the States to control by reg- 
ulations enacted in tiie exercise of any police power. 
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Mr. Justice Matthews in the case of Bowman against the railway 
company had occasion to show to what lengths the police power of a 
State may be extended. He says (125 U. S., p. 494) : 

If the State of Iowa may prohibit the importation of intoxicating liquors 
from all other States, it may also include tobacco or any other article the use 
or abuse of which it may deem deleterious. It may not choose, even, to be gov- 
erned by considerations growing out of the health, comfort, or peace of the 
community. 

Its policy may be directed to other ends. It may choose to establish a system 
directed to the promotion and benefit of its own agriculture, manufactures, or 
«rts of any description, and prevent the introduction and sale within its limits 
of any or of all articles that it may select as coming into competition with those 
which it seeks to protect. The police power of the State would extend to such 
tiases, as well as to those in which it was sought to legislate in behalf of the 
health, peace, and morals of the people. In view of the commercial anarchy and 
confusion that would result from the diverse exertions of power by the several 
States of the Union, it can not be supposed that the Constitution or Congress 
have intended to limit the freedom of commercial intercourse among the people 
of the several States. 

So that, if this bill were to become a law, Iowa might say, "We 
will seize the article in interstate commerce as soon as it crosses the 
line, before it is delivered to the consignee, because we forbid any man 
in the State of Iowa to have any liquor in his possession." The police 
power of that State, if the fourteenth amendment permits, might go 
that far, and provide, if this bill becomes a law, that there shall be no 
interstate shipment of intoxicating liquors into Iowa, even to a man 
for his personal use. The State of South Carolina might say, " We 
do not object, as a matter of public policy, to our citizens having a 
drink, but we are going to have a monopoly of the business." Justice 
Matthews points out that that would be in the exercise of her police 
power, and so she might say, " We will not let any liquor come into 
the State of South Carolina, because we want to monopolize the busi- 
ness." The State of Kentucky may say, "We have our own distil- 
leries. We do not propose to have whisky from Cincinnati, or from 
Peoria, 111., coming into Kentucky, and so we will establish a police 
regulation which forbids the importation of liquor from any other 
State to our State," Mr. Justice Matthews points out that that would 
be within the police power of the State of Kentucky. 

In other words, that police power may be exerted on any ground 
or for any consideration that the State may choose to put at the 
bottom of the statute^ and not merely for the purpose of declaring 
a public policy based on considerations growing out of the health, 
comfort, or peace of the community. 

See how various this regulation would be. In Kentucky it might 
be for one reason, in South Carolina it might be for another, in 
Iowa for another. A regulation in one State might be, by an act of 
the legislature. State- wide. In another State it might be by the 
act of the county, or of the township, or of the residential district, 
t)r what not; and what the State law prohibits in any particular case 
would be something that no man could find out until the Supreme 
Court of the United States had decided what it meant. What would 
be the commercial anarchy in interstate commerce if Congress should 
ever recognize for a minute the power of any State, or undertake 
to confer upon any State the power, to regulate in its fundamental 
aspect interstate commerce in an article of commerce according to 



Digitized by VjOOQIC 



INTERSTATE SHIPMENTS OF INTOXICATING LIQUORS. llT 

I 

whatever rule the State might enact in the exercise of its police 
power. 

It was said in the hearing before the House committee, " This is not 
a delegation of power bjr Congress to the States." What is it ? 
Of course, there is no magic in the word " delegation." What is it? 
It is leaving the rule to be prescribed by the State. It is not establish- 
ing a rule which is to be ascertained by the act of Congress. Con- 
gress, in effect, says by this bill, " We have no public poncy about it 
at all ; whatever the State says, that is the rule." And if you want 
to find out whether you can carry this article of interstate commerce 
into the State of Iowa you must find out what the latest rule on that 
subject is in the State of Iowa. If you want to know whether it can 
be carried into the State of Ohio — that would depend a good deal 
upon where you want to carry it — if you want to carry it into the 
State at large, without any particular place, there is no regulation^ 
If you want to carry it into Cincinnati, that will depend upon 
whether you want to carry it into Ward A, where the sale of liquor 
is not prohibited, or whether you want to carry it into the third 
precinct of Ward B, where it is prohibited. In the matter of inter- 
state commerce, under the Constitution of the United States the 
intention and purpose of the framers was to have the rule governing 
interstate commerce, in its essential and fundamental aspects, pre- 
scribed by Congress and by Congress alone. 

The man who wants to engage in interstate commerce or in foreign 
commerce — the man in London, in Bordeaux, in Berlin, in Philadel- 
phia — should be required to seek only the rule prescribed by Con- 
gress and the Statutes of the United States. Under this bill he could 
not engage in interstate commerce at all without knowing not only 
the rule prescribed by the particular State to which the goods were 
to go, but by the particular ward and precinct into which they were 
to go. 

Senator Dillingham. Take, for illustration, the State of Vermont, 
which has a local-option law. 

Mr. Maxwell. Yes. 

Senator Dillingham. Out of 246 towns, I noticed in the paper a 
day or two ago that 21 towns voted for license. All the rest are dry 
towns. What will be the operation of the law there? 

Mr. Maxwell. That would depend entirely upon the town to 
which the liquor was to go. Whether interstate commerce in intoxi- 
cating liquors should be permitted under this bill would depend not 
upon the opinion of Congress upon the subject, but upon the opinion 
of the people in this town, that town, and the other town. Now, we 
are dealing with an acknowledged article of commerce. The Su- 
preme Court said, in the case of Leisy v. Hardin (135 U. S., 110) : 

That ardent spirits, distiUed liquors, ale, and beer are subjects of exchange, 
barter, and traffic like any other commodity in which a right of traffic exists, 
and are so recognized by the usages of the commercial world, the laws of 
Congress, and the decisions of the courts is not denied. 

On the subject of the delegation of power by Congress there are 
many apt expressions by distinguished justices of the Supreme 
Court. The power to regulate commerce is vested in Congress ; no- 
where else. If that power is to be exerted, it must be exerted by Con- 
gress; it can not be exerted by any State or any subdivision of a 
State, and when Congress undertakes, by such a bill as this, to say 
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it may be exerted by a State, by any law of a State enacted in the 
exercise of its police power, that is in effect undertaking to delegate 
the power to regulate interstate commerce to the State. 

Congress can no more delegate that power which the people gave 
to it to exert, itself, than it could delegate the power to coin money 
or any other power which is exclusively in Congress. In the license 
cases Chief Justice Taney said (5 How., 580) : 

If the grant of power to the United States to make regulations of commerce 
Is a prohibition to the States to mal^e any regulation upon the subject, Con- 
gress could no more restore to the States the power of which it was thus 
deprived than it could authorize them to coin money. 

In the case of Cooley v. The Board of Wardens (12 How., 299) Mr. 
Justice Curtis had occasion to consider this delegation of power, in 
respect of interstate commerce, by Congress to the States. That was 
a case in which a State had made a regulation which required the ac- 
ceptance of a pilot and the paynient of a pilotage fee by vessels en- 
gaged in interstate commerce within the waters of the State. The 
court finally decided that that was really a matter of local concern, 
although it indirectly affected interstate commerce; that pilotage 
within the harbors of a State was a local concern. 

But Mr. Justice Curtis, in his own luminous and forcible way, had 
this to say on the subject of -delegating power (12 How., 317) : 

It becomes necessary, therefore, to consider whether this law of Pennsyl- 
vania, being a regulation of commerce, is valid. The act of Congress of the 
Tth of AugUfc't, 1789, section 4, is as follows : 

" That all pilots in the bays, inlets, rivers, harbors, and ports of the United 
States shall continue to be regulated in conformity with the existing laws of 
the States, respectively, wherein such pilots may be, or with such laws as the 
States may respectively hereafter enact for the purpose, until further legislative 
provision shall be made by Congress." 

That was a clear case, therefore, of Congress undertaking to leave 
to the State the enactment of laws affecting pilotage in their waters. 
The learned justice continued: 

If the law of Pennsylvania now in question had been in existence at the 
date of this act of Congress, we might hold it to have been adopted by Con- 
gress and thus made a law of the United States, and so valid, because this act 
does, in effect, give the force of an act of Congress to the then existing State 
laws on this subject, so long as they should continue unrepealed by the State 
which enacted them. 

But the law on which these actions are founded was not enacted till 1803. 

He is referring to the law of Pennsylvania. 

What effect, then, can be attributed to so much of the act of 1789 as de- 
clares that pilots shall continue to be regulated in conformity with such laws 
as the States may respectively hereafter enact for the purpose until further 
legislative provisions shall be made by Congress? 

If the States were divested of the power to legislate on this subject by the 
grant of the commercial power to Congress, it is plain this act could not confer 
upon them power thus to legislate. If the Constitution excluded the States 
from making any law regulating comn.erce, certainly Congress can not regrant 
or in any manner reconvey ta the StatGS that power. And yet this act of 1879 
gives its sanction only to laws enacted by the States. This necessarily im- 
plies a constitutional power to legislate, for only a rule created by the sov- 
ereign power of a State acting in its legislative capacity can be deemed a law 
enacted by a State; and if the State has so limited its sovereign power that it 
no longer extends to a particular subject, manifestly it can not, in any proper 
sense, be said to enact laws thereon. Entertaining these views, we are brought 
directly and unavoidably to the consideration of the question whether the grant 
of the commercial power to Congress did per se deprive the States of all power 
to regulate pilots. 
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The court held that it did not, because that was a mere incident of 
interstate commerce. But on the main question he continued, at 
page 321 : 

If the grant of commercial power in the CJonstitution has deprived the States 
of all power to legislate for the regulation of pilots, if their laws on this subject 
are mere usurpations ui)on the executive power of the General Government 
and utterly void, it may be doubted whether Congress could, with propriety, 
recognize them as laws and adopt them as its own acts; and how are the legis- 
latures of the States to proceed in future to watch over and amend these laws, 
as the progressive wants of a growing commerce will require, when the mem- 
bers of those legislatures are made aware that they can not legislate on this 
subject without violating the oaths they have taken to support the Constitu- 
tion of the United States? 

The decision in that case was that the regulation of pilots, though it effected 
interstate commerce, was not a portion of commerce which was essentially 
national in character so as to require exclusive regulation by Congress; and 
that in the absence of action by Congress the State legislation was valid. 

But as to commerce in its fundamental aspect. Congress can neither delegate 
to the States the power to regulate nor adopt as its own a State law dealing 
with a subject which the States can not legislate on. 

Senator Nelson. My understanding, Mr. Maxwell — and you will 
excuse me for interrupting you — is that these local pilotage laws are* 
recognized as such, and they vary in the different localities through- 
out the country. 

Mr. Maxwell. Yes. 

Senator Nelson. And the Supreme Court has held them good 
until Congress acts? 

Mr. Maxwell. Yes 

Senator Nelson. That is my understanding. 

Mr. Maxwell. That is because, while they affect interstate coin-_ 
merce, they affect it only incidentally. 

Senator Borah. And locally? 

Mr. Maxwell. And locally. It is really a matter of local con- 
cern. But the Supreme Court says that you can not interfere with 
an interstate shipment while it is in course of transit and prior to 
delivery to the consignee without interfering with interstate com- 
merce in its essential and fundamental aspect; that is so, in the nature 
of things. 

Senator Nelson. The question back of it, Mr. Maxwell, and that 
is what I would like to hear you upon, is as to the constitutional 
power of Congress to pass such legislation. 

Mr. Maxwell. I have been trying to address mvself to that ques- 
tion, Mr. Chairman, not by denying the power or Congress to pass 
any rule which Congress prescribes, but by denying the power of 
Congress to refer the matter to the States, saying, °'Any rule that 
you pass at any time in the future, in the exercise of your police 
power, shall be the rule." My objection is the fundamental objec- 
tion that this act is no regulation by Congress; that it is merely an 
attempt by Congress to refer the matter to the various States and 
let them prescribe any rule they choose in the exercise of any police 
power that they have. That is the objection to this bill. That is 
the fundamental objection to this bill; that is the ground upon 
which we urge before this committee that the bill is unconstitutional. 

Before the House committee it was said, " Why, Congress in other 
cases has made the rule dependent upon the rule of the State," and 
they referred to section 289 of the Criminal Code, which was a 
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statute adopting the laws of the States for punishing wrongful act& 
upon territory within the States, subject to the jurisdiction of the 
States. What did Congress do there? Did they say, "Whatever 
statutes the State may pass at any time in the future shall be the 
law in force in that State ? " Not a bit of it. They said, in respect 
of territory within the State which is subject to the iurisdiction of 
the State, such as national homes, post offices, and the like : 

We hereby adopt the laws of the States now in force, and every such State^ 
Territory, or District law shall, for the purposes of this section, continue in 
force, notwithstanding any subsequent repeal or amendment thereof by any 
such State, Territory, or District. 

Senator Nelson. Let me call your attention to a familiar case — 
that is, under the bankruptcy law. Under that law, under the ex- 
emption laws, exemption from execution in the different States 
prevails. 

Mr. Maxwell. Yes. 

Senator Nelson. That is, there is one rule in Minnesota, another 
in Ohio, and so on, according to the several States; but my impression 
is, although I am not certain about it, that that same rule applies to 
the collection of judgments in Federal courts. I think I am right 
about that. 

Mr. Maxwell. Yes; and with respect to the procedure in the 
Federal courts in actions at common law. It is provided that it 
must conform as nearly as may be to the laws of the State. Those 
are all subjects upon which it is quite competent for 

Senator Nelson. But, of course, those do not relate to interstate 
commerce. 

Mr. Maxwell. No. The fundamental proposition is that the power 
to regulate commerce in its fundamental and essential aspect, which 
involves delivery of the goods to the consignee, is in Congress. It is 
nowhere else. The Constitution jput it in Congress. It put it in Con- 
gress for the purpose of preventing commercial anarchy, for the pur- 
pose of having one rule — the rule of the Nation — and Congress can 
not permit any State to pass any law or enforce any regulation which 
interferes Avith that interstate transaction. Congress can not do it 
by leaving it to the State. Congress can not do it by an act saying, 
' ■ Whatever rule you adopt is our rule, for the time being." That is 
the fundamental objection, if the committe-e please, to this statute. 

Section 289^ of the Criminal Code of the United States you will see 
is not open to that objection. All that Congress did by that statute 
was to say " We hereby adopt " — in other words " enact " — ^" for the 
territory within a State which is subject to our jurisdiction, the ex- 
isting laws of that State, and they shall remain laws of Congress, not- 
withstanding any repeal thereof by the State." Nothing is left to 
the State. 

Congress simply enacts those laws, makes them its owq by this 
statute, and expressly provides that no modification, repeal, or ainend- 
ment of the laws by the State shall in anywise affect their existence as 
laws of the United States. 

On this subject in the House they referred us to the section of the 
statute relating to obscene books. There Congress provided ihut 
obscene books and pictures should not be carried in the mails or in 
interstate commerce. Congress did not leave anything to the States. 
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It did not say, " You shall not carry obscene books into any State 
whose law forbids their introduction or use, or from any State which 
prbhiWts their manufacture, sale, or use." 

What Congress did there Avas to establish its own rule, delegating 
nothing to the States, leaving nothinff to the States; whereas in this 
bill Congress does nothing. It must be conceded that this bill in and 
of itself does nothing, and that it becomes effective only by virtue of 
d law of the State already passed or enacted in the future, repealed 
as the State may see fit. amended as the State may see fit. In other 
words, this bill, if the conunittee please, is, and is simply and only, a 
delegation by Congress of the power to regulate interstate commerce 
in liquors, wine, ale, or beer to the States. 

The law on this subject of interstate commerce on intoxicating 
liquors has been stated with great clearness by the Supreme Court of 
the United States in the case of the Louisville & Nadiville Railroad 
Co. V. The Cooke Brewing Co., decided on January 22, last. That 
was a case in which the railroad company refused to carry beer from 
Indiana into a dry county in Kentucky, setting up in defense that the 
iaw of Kentucky forbade the transportation of beer into that county. 

The Supreme Court of the United States said that was no defense. 
It held that the State of Kentucky can' regulate the intrastate trans- 
portation of intoxicating liquors, but it can not pass any law that 
may in the slightest degree affect the duty of a common carrier in 
respect of the transportation of beer from Indiaha into any part of 
the State of Kentuclcy. Mr. Justice Lurton paid : 

By a long line' of decisions, bejrinuing even i)ri0r to Leisy v. Hardin (135 
U. S., loot), it has been indisputably determined: 

(a) TlMt tseer and other intoxicatinjr Iw}Wopj5! are a reeog:niKed and legitimate 
subject of interstate commerce. 

(6) That it is not competent for any State Ou forbid any common carrier 
to transport such articles from a consignor in one State to a consignee In 
another. 

(c) That until such transportation is concluded by d^lvery to the consignee 
such commodities do not become subject to State regulation, restraining their 
sale or disposition. 

The Wilson Act, which subjects such liquors to State regulation, although 
still In the original packages, does not apply before actual delivery to such 
consignee where the shipment is interstate. Some of the many later cases in 
which these matters have been so determined and the Wilson Act construed 
are Rhodes v. Iowa (170 U. S., 412) ; Vance v. Vandercook Co. (170 U. S., 
438) ; Heyman v. Southern Railway (203 V. S.. 270) : Adams Express Co. i\ 
Kentucky (214 U. S., 218). 

Valid as the Kentucky legislation undoubtedly was as a regulation in respect 
to intrastate shipments of such articles, it was most obviously never an effec- 
tive enactment in so far as it undertook to regulate Interstate shipments to 
dry points. Pending this very litigation, the Kentucky Court of Appeals, upon 
the authority of the line of cases above cited, reached the same conclusion. 
(C. & N. O. Ry. t\ Kentucky, 126 Ky., 568. > 

The obligation of the rr.ilroad company to conform to the requirements of 
the Kentucky law, so far as that law prohibited intrastate shipments, is clear, 
and to this extent its circular notification was C(Miimendable. But the duty 
of this company, as an interstate common carrier for hire, to receive for 
transportation to consignees upon its line in Kentucky from consignors in other 
States any commodity which is an ordinary subject of interstate commerce, 
and such transportation could not be prohibited by any law of the State of 
such consignee, inasmuch as any such law would be an unlawful regulation 
of interstate commerce not authorized by the police power of the State. 

There is another statute of the United States that was referred to 
in the hearings before the House committee, to wit, section 242 of 
the Criminal Code, being the Lacey Act of 1900; and it was said 

77224—13 9 
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hy the proponents of this bill that the Lacey Act is an instance of 
the delegation by Congress to the State of the power to regulate 
interstate commerce. I said to that committee what I think I am 
entitled to repeat here : " What is the use of passing from the discus- 
sion of the validity of this bill to the discussion of the validitjr of 
^ome other law?" Of course, if the Supreme Court of the United 
States had decided that the Lacey Act was constitutional it would 
%e quite proper to point out the supposed analogy between that act 
^nd this act, or the difference between that act and this act; but 
t:his Lacey statute has not been declared to be constitutional by the 
Supreme Court. There are two cases in which it was before the 
courts on demurrers to indictments under the statute, and in each 
xase the demurrer was sustained and the indictment dismissed on 
the ground that the indictment was not sufficient. In one of those 
cases the question of the validity of the statute was suggested. That 
waa in the case of the United States v. Smith, in 115 Federal Ee- 
porter, page 423. 

After announcing that the indictment was bad and the demurrer 
should be sustained. Judge Archbald said : 

According to the views so expressed, I am therefore clearly of opinion that 
no evasion or violation of the act is disclosed in the indictment, and the de- 
'toiurrer must be sustained. Thv? larger question, whether the act is a legiti- 
>mate exercise of the power given to Congress by the Constitution to legislate 
with respect to interstete commerce, or is merely, as charged, a national game 
law, thinly disguised, which it had no authority to pass, although fully dis- 
cussed at the argument, I do not 'feel called upon to decide. 

But the Lacey statute might well be constitutional without in 
the slightest degree affecting the question whether the Kenyon bill 
is valid. 

Senator Dillingham. Just what was that statute? 

Mr. Maxwell. That was with reference to the transportation of 
game. It is section 242 of the Criminal Code of the United States, 
and reads: 

It shall be unlawful for any person to deliver to any common carrier for 
' transportation, or for any common carrier to transport from any State. Terri- 
tory, or District of the United States, to any other State, Territory, or District 
therefore, any foreign animals or birds, the importation of which is prohibited, 
•or the dead bodies or parts thereof of any wild animals or birds, where such 
animals or birds have been killed or shipped in violation of the laws of the 
State, Territory, or District in which the same were killed, or from which 
they were shipped: Provided, That nothing herein shall prevent the transpor- 
tation of any dead birds or animals killed during the season when the same 
may be lawfully captured, and the export of which is prohibited by the law 
4n the State, Territory, or District in which the same are captured or killed. 

In other words, the Lacey Act forbids the transportation in inter- 
^^tate commerce of the dead bodies of any wild birds or animals 
^which have been killed in violation of the law of the State in which 
they are killed, or which are offered for shipment in violation of 
the law of that State. Well, now, wild animals or birds are fer» 
natiireB. They are capable of becoming property only by consent 
of the State in which they are. They are the property of the State. 
The State has complete power to say that no man shall have any 
property right in any wild animal or bird in that State, or that 
ne shall have only a qualified property right. He may have a right 
to kill it during a certain season, and yet not be given the right, in 
any season, to ship it out of the State. 



Digitized by VjOOQIC 



INTERSTATE SHIPMENTS OF INTOXICATING LIQUOBS. 128 

The power of the State in respect to animals ferae naturae is com- 
plete and perfect. The State can allow them to become property; it 
can allow such modified and qualified property rights in them as it 
sees fit. It is the owner, and no man can acquire any property in wild 
animals or birds except subject to the consent of the State. In other 
words, if the committee please, they are property only when and to 
the extent to which the State allows them to be such. They are arti- 
cles of commerce only when^and to the extent to which the State 
makes them articles of commerce. Therefore Congress says, by the 
Lacey Act, that what is not an article of commerce, what is not the 
subject of private property, shall not be carried in interstate com- 
merce. And what is an article of conmierce in respect of wild ani- 
mals and birds, ferae naturae, can only be determined by the law of 
the State. 

Senator Nelson. But, Mr. Maxwell, if birds and game are killed in 
season, are they not articles of commerce ? Are they not the property 
of the man who shoots and kills them and reduces them into posses- 
sion? 

Mr. Maxwell. That depends entirely upon the law of the State. 
For instance, the Supreme Court of the United States had that very 
question before it in the case of Geer v. Connecticut (161 U. S., 519). 
Under a statute of Connecticut the killing of certain wild birds be- 
■ tween certain seasons was prohibited, and the statute further pro- 
vided : 

No person shall transport or have in possession, with intent to procure the 
transportation beyond said State, any of such birds liilled within the State. 

It did not make any difference whether they had been killed in 
season or out of season. Geer was convicted m the State of Con- 
necticut of an offense, and he carried his case to the Supreme Court 
of the United States on the ground that the statute of Connecticut 
was in violation of the interstate-commerqe clause of the Constitution. 
He was convicted, not of the offense of killing birds in violation of 
the law of the State, but of having in his possession birds, which 
had been lawfully killed, for the purpose of transporting them out 
of the State; so that the case presented the very question which the 
honorable chairman of the committee has suggested. The Supreme 
Court upheld the law. The opinion was written by Mr. Justice 
White. Tie examined the subject from the laws of Solon down 
through the laws of Rome, of Austria, of France, of Germany, of 
England, of the Colonies, down to the law of Connecticut, and he 
pointed out that by all law of every organized society, from the days 
of Solon, animals ferae naturae belonged to the soverei^ and that no 
man could get a right of property in those animals without the con- 
sent of the sovereign ; that that right, which was recognized in .Greece 
and in Rome and by the civil law and by the common law of England, 
was the right which passed to the Colonies and thence to the States 
when they were formed, and therefore was in the State of Connecti- 
cut. The court said : 

That is an absolute right The State, having absolute ownership and domin- 
ion over those wild animals and birds, may altogether prevent their being taken, 
may allow them to be talien in certain seasons, may allow you to talje them 
provided you keep them in the State; and therefore if the State of Connecticut 
said to Mr. Geer, '* You may kill this bird between certain seasons," — and he 
did — ** but you shall not take it out of the State,'* the State of Connecticut was 
exercising a lawful authority and power. 
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In other words, the Supreme Court held that the right of property 
in wild animals or birds existed only when, and to the extent to 
which, the law of the State permitted it. Mr. Justice Field and Mr. 
Justice Harlan dissented. They conceded that the right to hill tb& 
birds and make them property was within the power of the State^ 
but were of opinion that Connecticut having allowed the birds to be 
killed, and being lawfully killed, that they were Geer's property; 
and, being his property, he had a right to do what he pleased with 
them and to send theraxout of the State. Therefore, the dissenting 
justices said: "This law is repugnant to the interstate commerce 
clause of the Constitution." 

The court answered, " The power of the State is so complete over 
that subject that she may give any qualified right of property she 
pleases." Now, Connecticut says that you have a right of property 
in them so long as you keep them in the State. Your right of prop- 
erty does not extend to taking them out of the State. In other words, 
the Supreme Court held that wild animals and birds are not the sub- 
ject of property, are not articles of commerce, State or interstate, if 
the State in which they are says that they shall not be. 

All that Congress did by this game law was to prohibit the trans- 
portation in interstate commerce of an article which, by the law of 
the State, acting within its complete and lawful jurisdiction, was 
denied the attributes of property. In other words. Congress said, 
" Whatever is not an article of commerce, whatever is not property, 
shall not be carried in interstate commerce." The gentlemen say, 
" Oh, well, but you have to go to the law of that State to see whether 
it is property." Of course you have to. There h no other law that 
could make it property. The State is the only authority that can 
make it property or deny it the right of property. It is the only 
authority that can make it an article of commerce or deprive it of 
the qualities of an article of commerce. Therefore, you must «:o to 
the law of that State. The carrier knows when the articles are offered 
to it for transportation (when the interstate transaction begins, it 
knows), they being wild animals or game, that they are not articles 
of commerce unless they are made such by the law of the State in 
which they were killed. The committee will doubtless hear a great 
deal about this game law, and when I made this short, and as I think 
simple, answer to the suggestion before the Judiciary Committee of 
the House one of the learned members of that committee said that 
there was no such law; that wild animals or game were as much 
subjects of commerce, or the subject of property, as anything else, 
I beg to refer him to this decision of the Supreme Court of the 
United States in the case of Geer v. Connecticut, which was re- 
affirmed in the case of Seltz v. Hesterberg (211 U. S., 31), decided 
in 1908. 

So much, if the committee please, in support of the objection that 
this bill is unconstitutional because it is an attempt to delegate to 
the State the power to regulate interstate commerce in its essential 
and fundamental aspect. The other objection which w^ urge to 
this bill is the objection which arises out of the provision undertak- 
ing to invalidate all contracts relating to an interstate transaction 
and to deny to the parties the right to maintain any suit on account 
thereof in any court of the State, destroying all property right in 
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the subject, whenever any person interested therein — ^that is, in the 
liquor— directly or indirectly, or in any manner connected with the 
transaction, intends to receive, possess, or keep, or in any manner use 
it, in violation of any law of the State to which it is destined, enacted 
in the exercise of its police power. 

In other words, if a brewer in Cincinnati in good faith sells a 
package of beer to a citizen of another State, and it turns out that 
the latter intended to receive, possess, use, or dispose of the beer in 
violation of the law of his State, then the contract is declared to be 
invalid; it can not be enforced in any of the courts of the United 
States. The Cincinnati brewer loses his right of property, although 
he does not know of the intent of the consignee and is himself act- 
ing in perfectly good faith. That is immaterial, according to this 
statute. 

We submit that under constitutional government in a free country 
it is not competent for the legislature to say that a man's property 
rights shall be destroyed, that his contract rights shall be nullified, 
because of a wrongful intent of somebody else to the transaction, 
unknown, uncommunicated to him, to violate a law of a State. A 
contract is essentially the relation established by the meeting of the 
minds of the two parties. If one of them is honest and the other 
dishonest, harboring an unlawful intent, can you take away the first 
man's right of property ? What happens under this bill ? 

If the citizen oi the other State — ^let me take Tennessee, for in- 
stance — having gotten those goods, says, when he is sued in contract 
for the price, " I intended to violate the law of Tennessee." " What 
is that?^' answers the seller. " I did not intend to violate the law of 
Tennessee. You do not mean to say that you can keep my goods 
and make me lose the price because you intended to violate a law of 
Tennessee ? " " Yes." " Why ? " " Because an act of Congress has 
said so." 

And that is what this act of Confess would mean. There is no 
doubt about its meaning, if the committee please — " which said spirit- 
ous, vinous, malted, fermented, or other intoxicating liquor is in- 
tended, by any person interested therein, directly or indirectly, or in 
any manner connected with the transaction, to be received, possessed, 
or kept, or in any manner used, either in the original package or 
otherwise, in violation of any law of such State, Territory, or District 
of the United States or place noncontiguous to but subject to the 
jurisdiction thereof enacted in the exercise of the police powers of 
such State, Territory, or District of the United States," etc. 

The power to regulate commerce is subject to fundamental limita- 
tions imposed upon the exercise of all power. There are many illus- , 
trations of that, as, for instance, in the case of Adair 'y. United States 
(208 U. S., 162), where an act to regulate interstate commerce made 
it an offense to discharge an employee because he was a member of 
a labor organization. The Supreme Court of the United States said 
that Congress has power to regulate interstate commerce, but they 
can not make it an offense to discharge a man simply because he is a 
member of a labor union, because that interferes with . rights of 
property and personal liberty under the fifth amendment to the 
Constitution of the United States. 

And so, in regulating interstate commerce, while the power of 
Congress is complete and plenary, it must be exercised subject to 
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other limitations in the Constitution underlying all free government^ 
and particularly the fifth amendment, which declares that no per- 
son shall be deprived of life, liberty, or property without due process 
of law. 

It is not due process of law to say to a citizen, " Your property is 
gone ; your right of property is gone ; you can not maintain any action 
m any court to secure that property, not because of anything you 
have done, but because of an intent that another man entertained." 

Senator Rayner. I would like to ask a question for information. 
I have examined the bill somewhat, and the question that interests 
me is the legality and constitutionality of this measure. I would like 
to inquire your opinion of why those words were put in — ^the words 
"is intended." If those words had been left out, and the framers of 
the bill had made the transaction subject to the jurisdiction of the 
State, would not that have been sufficient, without putting upon the 
parties who are ur^ng this legislation the burden of proving that 
it was intended to violate the laws of the State? In other words, do 
not the framers of the bill put themselves under a burden here that, 
so far as the legality and constitutionality of the measure are con- 
cerned, it is not necessary for them to assume? In other words, if 
this bill is constitutional as it stands, would it not be constitutional 
if those words were left out? 

Mr. Maxwell. That constitutional objection would have been re- 
moved; the constitutional objection which I am now urging would 
not have been there. 

Senator Rayner. What I ask is, why were those words "if in- 
tended " put in the bill ? 

Mr. Maxwell. They were put in there in order to make the trans- 
portation of intoxicating liquors impossible. When I urged these 
objections to the Judiciary Committee of the House, I said that of 
course no man can sell any intoxicating liquors on credit, because all 
the purchaser has to do is to say, " I intended to violate the law." 
The seller says, " I did not intend to violate it," but that makes no 
difference ; the purchaser can say, " You can not recover your money," 
and that will be the fact. The transaction is invalid from the begin- 
ning, and the railroad company can not recover the freight. 

Senator Rayner. That is not the point I am after. 

Mr. Maxwell. Well, that is the point that they are after. 

Senator Rayner. I am not so certain about that. What I want to 
get at is this: Could they not have attained the same point exactly 
by leaving these words out? Why do they impose upon themselves 
something that is difficult to prove? If they had left those words out 
^and made it subject to the jurisdiction of the State, just as it was^ 
practically, in the old bills, would they not honestly have accom- 
plished the same purpose? 

Mr. Maxwell. They would know that such a bill would not be 
constitutional. 

Senator Rayner. What is the difference ? 

Mr. Maxwell. Because they wanted to put this in to give the bill 
the appearance of constitutionality. They knew a bill which left 
that out would not have been constitutional — a bill which has been 
reported unconstitutional time and again. They are putting this in 
to give to the bill the appearance of being different from the bill 
which the Senate rejected as unconstitutional in 1909. 
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Senator Rayner. Appearance is one thing, but these gentlemen 
who framed this bill are lawyers and probably knew what they were 
doing. They must have had some constitutional reason for putting, 
this thing in, and what I want to get at is the constitutional distinc- 
tion between those words being there and a bill without those words 
there. I am simply asking for information. It has been going across 
my mind for several days, since I have read this bill, what is the con- 
stitutional difference between a bill with those words in it and a bill, 
with those words out of it? There must be a difference in the minds^ 
of the framers of the bill. 

Mr. Maxwell. Suppose they were not in the bill? Suppose the 
bill said, " No intoxicating liquors shall be shipped into any Stat^ 
provided the law of that State forbids their importation?" 

Senator Rayner. Not exactly that. Suppose the bill read, "In- 
toxicating liquors, when they come into a State, shall be subject to 
the jurisdiction of that State? " 

Senator Borah. What do you mean by '• when they come in "? 

Senator Rayner. As soon as they get into the State; that thev 
shall be subject to the police powers of the State. What is the dii- 
ference between a bill so framed and a bill which makes the intent 
of the parties the point of the legality or illegality ? 

Mr. Maxwell. The bill which you have just suggested was a bill 
which was fully considered by Congress, and Congress reported it 
was unconstitutional. AVhat is the good of bringing that same old 
bill here? 

Senator Rayner. I am not bringing the bill here. I am simply 
asking for information. ^ 

Mr. Maxwell. They say, " We will bring in a new bill. This ques- 
tion has not been before Congress before." 

Senator Borah. I think this new bill was to get around Senator 
Rayner's opinion on the old bill. 

Senator Rayner. I want to know how it gets around the objection 
that some of us made ,to the old bill.- This is a salient point in 
this proposition, and I think we all so considered it. This puts the 
burden of proof on the parties; in other words, they have subjected 
themselves to a certain burden of proof, which it is difficult, I think,, 
to sustain. Now, from a constitutional standpoint, why they have 
subjected themselves to that burden of proof, and how the bill differs 
in a constitutional standpoint from the bill that some two or three 
of us objected to before on constitutional grounds, are the points that 
I would like to have cleared up. 

Mr. Maxwell. If the bill did not have those words in it, it would 
be the same bill that was here before. 

Senator Rayner. I understood you to say that you think they put 
those words in for the purpose of giving it a different appearance;: 
but from what constitutional standpoint does it differ from the other?: 
That is what is bothering me. 

Mr. Maxwell. When they say that it shall be unlawful to bring- 
in any intoxicating liquors that are intended to be used in violatioi* 
of the law of any State, we say that they are leaving it to the State 
to say whether that intoxicating liquor shall come into the State. 
There is no law or regulation exce})t as the State imposes, and there- 
fore it is the same old objection that was before the Congress in the 
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bill against which the Judiciary Committee of the Senate reported, 
and respecting which Senator Ilayner expressed the opinion that it 
was unconstitutional. 

Now, trying to get over that thev say, " We present another bill ; 
we present a bill which provides tliat the intoxicating liquors shall 
not be transported when such liquor is intended by any person inter- 
ested therein, directly or indirectly, to be in any manner received, 
used, possessed, or enjoyed in violation of any law of the State." 
They do not say when it is " intended " by both of the parties to 
the transaction. 

Senator Rayner. I understand all that 

Mr. Maxwell. Or whether it is " intended by any party to the 
transaction." I have suggested the various difficulties that would 
arise under this law making it practically impossible to engage in 
interstate commerce. 

Well, one of the gentlemen said, " Let them get the money in 
advance always when they sell liquor in interstate commerce." We 
said that that would practically forbid any traffic in intoxicating 
liquors. Then there was a shout of approval by the proponents of 
the bill. They said, " AVhy, that is just what we want to accom- 
plish." We said, " The railroads too will have to require all freight 
on intoxicating liquors to be paid in advance." They said, " That is 
what we want." Then one of the members of the House committee 
said, " Did it occur to you that if they require prepayment on in- 
toxicating liquors that they would have to require the same thing 
on all articles of commerce or otherwise they would violate the inter- 
state-commerce act by permitting unjust discriminations?" The 
proponents of this bill do not care anything about that. They want 
to make it impossible to conduct interstate commerce in liquor, and 
if this bill passes they do make it impossible, because the transaction 
is invalidated, not because both parties to the transaction contem- 
plate a violation of the law, but because one party contemplates a 
violation of the law. 

Therefore, when the Cincinnati brewer sells goods on order to a 
man in Tennessee, he looks at the mercantile agency's reports and 
finds that he is worthy of credit. He may even inquire into the 
standing of the man, and if he finds he is a man of good standing, 
he ships the goods, and the consignee, when he is asked to pay, says 
*' I will not pay, and you can not recover." " Why not ? " " Be- 
<3ause I intended to violate the law." 

There is no difficulty about proving that, Mr. Senator. All he has 
got to do, is to say, " I intended to violate the law," and the bill is 
gone. The railroad company says, " Well, you ought at least to pay 
the freight." He says, "Not much." "Why not?" "Because I 
intended to violate the law." " We did not know you intended to 
violate the law ? " " That is wholly immaterial ; I intended to violate 
the law." 

Senator Rayner. Then that affects the policy of the legislation 
but not the validity of it. It affects the policy of it. 

Mr. Maxwell. It does affect the validity of it. 

Senator Rayner. I understand that the words " is intended " do 
not make it unconstitutional, but make it worse than the other in 
your judgment? It does not make it any better than the other? 
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Mr. Maxwell. Why, the idea of any citizens of the United States, 
no matter how much they are enamored of their own reform coming 
before a committee of the Senate of the United States and asking 
that committee to recommtod for passage a law which invalidates a 
<?ontract, destroys contract rights thereunder^ and takes away a man's 
property, if one of the parties intended to violate a law, without the 
knowledge of the other. 

Take this case: In Cincinnati some people drink a glass of beer 
^xjcasionally, and we sometimes get our beer from a brewery in New- 
port, which is an excellent brewery. 

Suppose a citizen of Cincinnati telephones over to the brewery 
across the river : " I would like to have a case of quarts." " All 
right, we will send them." They are shipped over. They are de- 
livered and the brewery sends in its bill, and the man says, " I am 
not going to pay for that." " Why not? ". " Because I intended to 
violate the law." " Why did you not tell me something about that | " 
*' I do not have to." " What violation of the law did you intend? " 
" Well, there was to be a party at my house, and some of them were 
under 21 years of age, and I intended to give each one of them a 
glass of beer." That would be in violation of the law. 

Mr. DiNwiDDiE. Not in Ohio. 

Mr. Maxwell. Is it not? 

Mr. DiNDWiDDiE. !Nfo, sir. 

Mr. Maxwell. Well, probably Mr. Dinwiddle knows more about 
the laws of Ohio than I do, but it well might be against the law. 
All you have to do is to pass such a law. 

I am not so familiar with the laws of Ohio as Mr. Dinwiddie, but 
I think there is a law there forbidding the sale of liquor after 12 
c'clock at night. Suppose a reputable saloon keeper in Cincinnati, 
in a ward where the sale of liquor is allowed by law, but where its 
sale is prohibited after midnight, orders from the Kentucky brewery 
a case of beer, apd then refuses to pay for it. " Why ? " " Because I 
intended to sell this beer after midnight." Or, " Because I intended 
to sell it to a minor "; or, " because I intended to sell it in precinct 2 
of ward 3, where it is against the law to sell it." " You can sell it 
in precinct 1, but not in precinct 2." " I intended to sell it there." 

Why, the instances in which he might intend to violate the law are 
as numerous as the regulations for the sale and use of intoxicating 
liquors in the various States making them. Suppose the State, in the 
exercise of its police power, forbids the use of liquor altogether — the 
personal use of intoxicating liquors — and a citizen orders a case of 
beer and it is delivered to him, and he refuses to pay for it ; "I in- 
tended to use it for my own personal use." 

"Well, you told me when you bought it that you were going to 
use it under the advice of a physician for the health of your wife." 

" Well, I intended to use it myself for personal use." Or he might 
say, " I intended to give a glass of it to one of my children who is 
under 21 years of age." There are any number of waj^s in which 
a man might violate the law of the State enacted in pursuance of its 
police powers. 

Perhaps Mr. Dinwiddie can tell whether in Oklahoma they allow 
a man to have possession of more than 2 quarts of liquor. 

Mr. Dinwiddie. Mr. Caldwell can tell you that. 
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Mr. Maxwell. Well, if there is not such a law such a law could be 
passed to-morrow. Therefore it is a fair illustration. Suppose a 
man orders from one dealer a quart and a half of liquor and from 
another dealer a quart and a half of liquor, the result will be that he 
will have three quarts. In ordering each one of those supplies he 
intended to violate the law which says that he can not have more 
than two quarts. All he has to do is to say, " I intended to violate the 
law. You did not know anything about it, but I intended to violate 
the law in my order of liquor from each of you. Therefore both of 
you can whistle for your money, and the express company and the 
railroad company that carried the liquor for you can whistle for 
their money. That is according to the laws of the United States." 

And in such a case it would be contrary to the laws of the United 
States if this bill is constitutional. 

I am very much obliged to the committtee for letting me express 
so fully my views. 

Senator Nelson. We will hear Mr. Caldwell now, and then Mr. 
Gans in conclusion. 

ARGUMENT OF HON. FRED S. CALDWELL, OF OKLAHOMA CITy' 

OKLA. 

Senator Nelson. You have been United States attorney in Okla- 
homa, have you not? 

Mr. Caujwell. No, sir; I was State's attornev for a while, con- 
nected with the enforcement of the liquor law, lor about two years 
and a half, but never United Sta:tes attorney. 

Mr. Chairman, I have here a list of authorities which pertain to 
the subject under discussion, and without reading it I will ask per- 
mission to hand this list to the reporter, in order that it may be in- 
corporated in the record. 

Senator Nelson. Very well. 

Mr. Caldwell. The list is as follows: 

CITATION OF AUTHORITIES IN SUPPORT OF ARGUMENT OF FRED S. CALDWELL. 

BowmaD v. Chicago & North Western Railway Co., 125 U. S., 465; 8 Sup. Ct» 
689 ; 31 I^w Ed., 700. 

Leisy v, Hardin, 135 U. S., 100; 10 Sup. Ct.. 681; 34 Law Ed., 128. 

Scott V, Donald, 165 U. S., 66; 17 Sup. Ct., 265; 41 Ikw Ed., 632. 

Mugler V, Kansas, 122 U. S., 661 ; 8 Sup. Ct., 273 ; 31 Law Ed., 210. 

Rhodes v. Iowa, 170 U. S., 412 ; 18 Sup. Ct., 664 ; 42 Law Ed., 1096. 

Vance v. Vandercook Co., 170 U. S., 439; 18 Sup. Ct, 676; 42 Law Ed., 1102. 

In re Rahrer, 140 U. S., 545; 11 Sup. Ct., 865; 35 Law Ed., 572. 

Heyman v. Southern Ry. Co., 203 U. S., 217 ; 27 Sup. Ct., 104 ; 51 Law Ed., 178. 

American Express Co. v. Iowa, 196 U. S., 133; 25 Sup. qt., 182; 49 Law Ed,. 
417. 

Adams Express Co. v, Iowa, 196 IJ. S.. 147 ; 25 Sup. Ct, 185 ; 49 Law Ed., 424. 

Pabst Brewing Co. v. Crenshaw, 198 U. S., 17 ; 25 Sup. Ct, 552 ; 42 Law Ed.. 
925. 

Delamater v. South Dakota, 205 U. S., 93 ; 27 Sup. Ct, 447 ; 51 Law Ed., 724. 

yoppiano v. Speed, 199 U. S., 501 ; 26 Sup. Ct, 138 ; 50 Law Ed., 288. 

Commonwealth v. Intoxicnting Liquors, 107 Mass., 399. 

United States v. Brig Malek Adhel, 2 How., 210. 

Smith V, State of Maryland, 18 How., 71. 

Dobbins Distillery v. United States, 96 U. S., 400; 24 Law Ed., 638. 

J. B. Mullen & Co. v. Moseley, 90 Pacific, 986. 

Fisher v. McGirr, 1 Gray (Mass.), 1; 61 Amer. Dec., 381. 

State V, 18 Casks of Beer, 104 Pacific, 1093. 
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Kalloch V. Newbert (Me.), 72 Atl., 736. 

State V, Intoxicating Liquors, 71 Atl. (Me.), 758. 

Gulf, Colorado & Santa Fe R. R. CJo. v. State ex rel. CSaldwell (Okla.), 116 
Pacific, 176. 

Ex parte Oklahoma (U. S.), 55 Law Bd., 431. 

The Vessel Abby Bodge v. United States (U. S.), No. 41, October term, 1911. 

Louisville & Nashville R. R. Co. v. The F. W. Cook Brewing CJo. (U. S.) No. 
04, October term, 1911. 

Adams Express Co. v, Kaitucky, 214 U. S., 218; 53 Law Ed., 972; 29 Sup. 
Ct,633. 

Graves v. Johnson, 156 Mass., 211 ; 30 N. E., 818; 32 Am. St., 446; 15 L. R. A., 
884. 

Church V. Proctor, 13 C. C. A., 426; 66 Fed., 240. 

Plumley v, Massachusetts, 135 U. S., 461. 

In re Scheitlin, 99 Fed., 272. 

Grossman et al. t?. Lurman et al., 192 U. S., 189; 24 Sup. Ct, 234. 

American Express Co. v. Mullins, 29 Sup. Ct., 381. 

State ex rel. v. Hooker (Okla.), 98 Pacific, 964. 

Schwedes v. State (Okla.), 98 Pacific, 804. 

Champion v. Ames (lottery case),. 188 U. S., 321. 

CJonstitution, Article I, section 8, clause 3 : " The Congress shall have power 
♦ ♦ ♦ to regulate commerce with foreign nations, among the several States, 
and with the Indian tribes.*' 

Constitution, Article I, section 8, clause 18: "To make all laws which shall 
be necessary and proper for carrying into execution the foregoing powers, and 
all other powers vested by this Constitution in the Government of the United 
States or in any department or officer thereof." 

Rupert V, United States, 181 Fed., 87 ; 104 C. C. A., 255, construing and sus- 
taining the Lacey Act. 

Silz V. Hesterberg, 211 U. S., 31; 290 Sup. Ct, 10; 53 Law Ed., 75. 

I shall not try to follow Mr. Maxwell's argument literally. I pre- 
fer, first of all, to address myself to the members of the committee, 
and present to the committee in my feeble way the condition that 
now exists with reference to this matter and wherein I think 
this bill or these bills — I refer either to the McCumber bill or the 
Kenyon bill — are constitutional, and wherein they meet the pur- 
poses which we seek to attain. 

The McCumber bill, with the exception of one word, is the same as 
the Kenyon bill, without the second section. However, I would make 
this suggestion with reference to the title of the McCumber bill. I 
think the title is misleading and not well chosen. The title to the 
Kenyon bill, I think, expresses the real object of the bill, "A bill to 

Prohibit interstate commerce in alcoholic liquors in certain cases." 
'he McCumber bill says, "A bill to divest intoxicating liquors of their 
interstate character in certain cases." 

Now, logically, alcoholic liquor and no other article or commodity 
can be divested of that which they have never acquired, so that in 
order to divest them of their interstate-commerce character they must 
have first acquired that character, and the theory of this bill is that 
Congress shall so legislate that any intoxicating liguor intended to 
be used in violation of the laws of the State into which it is intended 
to be introduced shall never become interstate commerce, shall never 
acquire that character, even though it may be in the channels of in- 
terstate commerce. 

In other words, I take it that it is possible to have an interstate 
shipment of that which is not interstate commerce. The terms, while 
used interchangeably, sometimes, strictly speaking, are not inter- 
changeable terms. Putrid meat might be an interstate shipment; it 
would not be interstate commerce. So here. The object of this bill 
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is that Congress shall say, if it is intended to use the subject matter 
of the shipment in violation of the laws of the State into which it is 
sought to be introduced, then it is not interstate commerce. 

Senator Borah. If that were carried to its logical conclusion, 
would it not result that you could stop this shipment before it 
started from the State from which it was to be shipped? 

Mr. Camjwell. No; not under this bUl. I say no. I have not 
considered carefully what the Federal Government might do. There 
is no penalty provided here, and so the Federal courts could not 
iinpose any penalties of forfeiture, fines, imprisonment, or other- 
wise, upon any person connected with the transaction. 

Possibly, though, if that were shown in a j)?irticular case— and I 
think each case would have to be treated by itself — ^they might in- 
tercept it. But the States could not, at the point of origin, and that 
for the reason that one State or one nation never enforces the penal 
laws of another State or nation. 

That in this country has been carried so far that the Supreme 
Court of the United States, in the case of Wisconsin v. Pelican 
Insurance Co., held that they would even look behind a judgment to 
see that the judgment had been recovered against the insurance 
companjr for a penalty provided by the laws of Wisconsin, in case 
foreign insurance companies carried on business in violation of the 
laws of Wisconsin, and therefore when Wisconsin in a Federal court 
sued upon that judgment the Supreme Court of the United States 
said that the Federal courts could not and would not take jurisdic- 
tion, because indirectly, if not directly, it had the effect of enforcing 
the penal laws of the State of Wisconsin. 

So the shipment, we will say, originates in Missouri — and I will 
take illustrations near my own State because I am more femiliar 
with them — and it is in the hands of the carrier, and it is intended 
to be used in violation of the laws of the State of Oklahoma, and it 
is consigned, we will say, to Oklahoma City. 

The laws of Missouri can not touch the shipment. Of course, I 
am not saying that it could not be arrested, so to speak — that is, 
under due process of law seized in a search and seizure proceeding 
and brought into court and tried — but the facts being shown in such 
judicial proceeding that the liquor was being taken to Oklahoma 
and was intended to be used in violation of the laws of the State of 
Oklahoma, immediately the Missouri court would lose jurisdiction 
and would dismiss the matter, because Missouri would have nothing 
to say or do in reference to the enforcement of the penal laws or 
criminal laws of the State of Oklahoma. 

But carr}'^ the illustration further. Suppose that the transporta- 
tioA commences and the liquor arrives within the territorial limits of 
the State of Oklahoma, and without going through, in detail, the 
procedure, I assume — and I take it there can be no question about 
it — that always things must be done by due process of law. 

For instance — and I think every State has a similar provision — the 
State of Oklahoma provides that a search and a seizure warrant can 
not issue except upon a showing of probable cause, supported by 
oath or affirmation. 

Now, the liquor, we will say, is still in transit, or at least it is in 
the hands of the carrier under the interstate shipment contract. 
When a warrant is sworn out in proper form and probable cause 
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hjaLS been ^lown to a magistrate of Oklahoma — just as in a proper case 
a warrant for the arrest of a person on a train going from Kansas 
City to Dallas^ Tex., might be issued and that person might be met 
at the station m Oklahoma City and taken out of his berth, even at 
night, if there were an indictment pending against him. in Oklahoma 
charging him with murder or a felony — this case of whisky or barrel 
oi whisky, or whatever it may be, may b^ arrested and brought into 
court for trial. It is charged with bein^ a nuisance, because it is 
diarged that some one has possession of it, describmg the place as 
particularly as may be, with intent to violate the liquor laws of 
Oklahoma. 

Now, as the law now stands, the liqwr, even though it be a carload, 
may be brought into court and the claimjbnt may concede that it was 
intended to oe used, in violation of the law of the State, but he 
pleads the protection of the commerce clause of the Constitution of 
the United States — that is, he says just this : " This liquor was pur- 
chased in Kansas City, Mo., the shipment originated there; it was 
brought to Oklahoma City by the Santa Fe Eailroad Co., a common 
carrier, an interstate carrier, and when seized it was still in the 
possession of the interstate carrier under the contract of interstate 
shipment. It is interstate commerce. The State of Oklahoma can 
not touch it." 

There is no question about the law now. There is only one valid 
order that the State court could then make, and that would be to 
order the liquor delivered back to the carrier. But if this bill were 
in effect, that would not be a valid claim. Whj ? Because that would 
not determine the status or character of the liquor as interstate com- 
merce. The State could traverse that claim by saying, " Yes ; but 
this liquor was intended to be used in violatiwi of the laws of the 
State of Oklahoma and Congress, in the exercise of its power to 
regulate interstate Commerce, has taken that out of interstate com- 
merce; Congress has said there shall not be interstate commerce in 
liquor intended to be used in violation of the laws of the State into 
which it is introduced; Congress has prohibited interstate commerce 
in liquor so intended." 

Now, counsel contends that that is a novel feature, that the very 
idea of permitting the status of the liquor to be determined by the 
intent oi the possessors, the parties connected with the transaction, 
is novel and preposterous. I think not. 

In a case that I have cited in the list that I have given the reporter, 
decided 50 years ago, or nearly that long ago, Chief Justice Shaw, of 
Massachusetts, under a similar search-and-seizure law in Masachu- 
setts, said this about laws of that sort : " That the proceeding is in rem, 
against the thing, and the law has this effect. I am now speaking 
about liquor possessed with intent to violate the laws of the State, in- 
dependent of interstate commerce^ — apart from interstate commerce. 
The intent to violate the laws of the State impresses upon the thing, 
the liquor, the character of a nuisance, which in legal effect divests 
it of its property rights. If intended for a lawful purpose the liquor, 
the property, is not a nuisance, but the intent of the possessor to 
violate the law with it impresses the liquor with the character of a 
nuisance, and that nuisance is abated by seizing the liquor and de- 
stroying it. It is forfeited." 
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Now, then, if the property right in liquor may be divested, because 
of the intent of the possessor, where is the novelty about Congress 
saying that the interstate character of liquor shall be determined by 
the intent of the parties connected with the transaction ? 

In other words, the intent to violate the laws of the State of desti- 
nation shall divest the interstate-commerce shipment of its interstate- 
commerce character. That, I think, is the theory upon which this 
bill proceeds. I think that is just what it would do, and nothing 
more; and always remember that that question of intent is a ques- 
tion of fact to he determined m a judicial proceeding, according to 
due process of law, and while the litigation would, T think, invariably 
originate in a State court, yet a Federal question could always be 
reserved and a writ of error taken to the Supreme Court of the 
United States, provided the claimant should think his property 
rights and his constitutional rights, or any right conferred iij^on him 
by act of Congress, were not properly preserved. 

Now, the question of precedent has been discussed here. I mean 

Erecedent, now, by way of other legislation similar to this. Counsel 
as very ably discussed that, and he has stated that the game law 
is not in point, even though it be conceded that it be constitutional, 
and that the constitutionality of the Lacey gairie act has never 
been passed upon by any court. It had not been until recently, but 
there is a case decided by the Circuit Court of Appeals of the 
Eighth Circuit, which happens to be my circuit, which counsel over- 
lo(^ed. It was decided m 1910. It is on my list of cases. It is 
the case of Rupert v. The United States, 181 Federal, page 87 ; 104 
C. C. A., 255, in which the act was construed and its constitutionaUty 
sustained. 

Senator Rayner. Have you that here? 

Mr. Caldwell. No, sir. 

Senator Rayner. You say that it was attacked upon the ground 
that it was not a regulation of Congress, and it was sustained? 

Mr. Caldwell. The constitutionality of the Lacey Act was sus- 
tained in that decision ; yes, sir. 

Senator Rayner. And they held that it was within the power of 
Congress to pass the act? 

Mr. Caldwell. Yes, sir; defendant demurred to the indictment. 
There the question was as to whether or not the indictment was suffi- 
cient without alleging — that is, without the negative averment — ^that 
the quail had been killed out of season, and the court said that that 
was imimaterial, because, inasmuch as the law of Oklahoma pro- 
hibited the shipment of quail out of the State or Territory at any 
time, it made no difference whether they were killed in season or out 
of season. 

You see the last part of section 242 provides : 

Provided^ That nothing herein shall prevent the transportation of any dead 
birds or animals killed during the season when the same may be lawfully 
captured, and the export of which is not prohibited by law in the State, Ter- 
ritory, or district in which the same are captured or killed. 

If the State, Territory, or district prohibits the shipment of game 
out of the State, Territoly, or district, regardless of whether it was 
killed in season or out of season, then if that law is constitutional it 
would be immaterial in a prosecution when the game was killed. 
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Senator Ratnbr. Was not that case based upon the Geer case? 
[Reading from the Rupert case.] 

The provisions of the Lacey Act of May 25, 1900, prohibiting the shipment, 
or transportation in interstate commerce, of game, killed in violation of the 
local laws, requiring all packages containing game shipped in interstate com- 
merce to be plainly marked, showing the name and address of the shipper and 
nature of the contents, and making the violation of such provisions a criminal 
offense, are within the powers of Congress and constitutional and valid. 

Mr. Caldwell. I did not know that they had this case here. Mr. 
Maxwell said that the act had not been passed upon. But you will 
find that, and in the fine print in the opinion you will see the attack 
squarely raising the constitutionality of the act was made on the 
law by the defendant. 

Now let us take another act. Section 245 of the Penal Code 
provides : 

That whoever shall bring or cause to be brought into the United States, or 
any place subject to the jurisdiction thereof, from any foreign country, or shall 
therein knowingly deposit or cause to be deposited with any express company 
or any common carrier for carriage from one State, Territory, or district of 
the United States, or place noncontiguous to, but subject to the Jurisdiction 
thereof, to any State, Territory, or district of the United States, or place non- 
contiguous to, but subject to the Jurisdiction thereof, any drug, medicine, 
article, or thing designed, adapted, or intended for preventing conception or 
producing abortion, or for any indecent or immoral use, or whoever shall take 
or cause to be taken from such express company — 

That is, the other end of it, the receiver — 

or common carrier, any matter or thing, the depositing of which for carriage 
Is herein made unlawful, shall be fined not more than $5,000, or imprisoned not 
more than five years, or both. 

Senator Borah. I may be in error, and I ask for information, but 
that act leaves the intent so that it must be brought home to each 
party, does it not? 

Mr. Caldwell. Yes; this is purely penal. This does not affect the 
contract. This is making it a crime. In other words, it is going 
further than our act. Here is a penalty imposed subjecting the 

5 arty to a fine and imprisonment if he violates tne law. If they do — 
o what? Why, deposit with an interstate carrier for transporta- 
tion, or if they knowingly receive. Now, the " knowingly " does not 
apply to the first proposition, because whoever deposits .a thing 
witli an express company certainly knows what he intends to do 
when he deposits it.^ But the other proposition, I might deposit in 
the mail an article intending it for a prohibited purpose, and the 
innocent consignee, knowing nothing about it, might receive it. So 
he ought not to be punished unless he knowingly receives it. 

Senator Borah. Can you declare a contract void so as to deprive 
one man of his property right upon the evil intent of another party? 

Mr. Caldw^ell. I was gomg to take that up later. 

Senator Borah. Well, I will not interrupt you, then. 

Mr. Caidwell. Well, it does not interrupt me, really. As a mat- 
ter of fact in a hearing of this sort it generally^ assists me to have 
questions asked, and it is information I want to give you if I have it. 
I think this is the rule. I may be wrong about it, but I learned it 
when I first studied law. That no one can take advantage of his 
own wrong; that there is such a thing as estoi)pel in law, and it is 
just as much law as any other rule of law, that it applies throughout 
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all the law of contracts. And what is it? Well, it is simply that 
no one can take advantage of his own wrong. 

The courts are instituted to administer justice, not to permit one 
man to wrongfully, by reason of his own trickery and wrongful act^ 
beat another one out of his proi)erty or his money. So take this bill, 
and take the case the counsel cited in his illustration of his Cincin- 
nati brewer, who shipped a keg of beer or a case of beer to a citizen 
of my State, say, Oklahoma, where there is State-wide prohibition, 
but where it is not unlawful to use liquor for one's own personal use,^ 
or have it in one's home for personal use. That does not violate our 
law. We do not prohibit the personal use of liquor. 

But, he says, that if credit be extended the consignee can say " Oh,^ 
but I intended to use this in violation of the law And you can not 
recover." 

What is he doing? He is taking advantage of his own wrong. He 
is estopped from resorting to any such defense as that. There is not 
a court in the land, I say, which would ever entertain such a defense. 
It is abhorrent to the spirit of justice to permit him to say that he 
intended to violate the law. Now, as to the rule of law 

Senator Borah. Do you mean to say that the defendant, if he was 
sued, could not say that he intended to violate the law, and use it as 
a defense? 

Mr. Caldwell. That alone would not be a defense. 

Senator Borah. I think the Supreme Court of the United States 
settled that under the Sherman Antitrust Act. 

Mr. Caldwell. I am probably not as familiar with that as you 
are, Senator, but I remember one of those decisions — ^the wall-paper 
case — in which they sustained a contract which perhaps in some re- 
spects was in violation of the Sherman Act; but they distinguished 
on a principle, which I think is the principle we are arguing here. 
I will not undertake to give it offhand, because it has been some time 
since I read that case. It was decided about two years ago, I think. 
It is the wall-paper case, anyhow. I was going to say that in Eng- 
land the rule is this : That bare knowledge on the part of the vendor 
is sufficient to make the contract illegal and void ; that is, bare knowl- 
edge of the fact that the vendee intends to use the article sold in 
violation of law. The American rule does not go so far. You will 
find the principle discussed in the case of Graves v, Johnson, a 
Massachusetts case that I have cited, in which Mr. Justice Holmes, 
then on the supreme bench of Massachusetts, wrote the opinion ; and 
the rule in America is that there must be some participation. 

For instance, in the Massachusetts case of Graves v. Johnson the 
illegality of the contract turned on this: A liquor dealer in Massa- 
.chusetts sold liquor to a man in Maine,, with a view to violating the 
laws of the State of Maine. It did not say how, and it did not ap- 
pear how, but they said that inasmuch as he made the sale with the 
view of violating the laws of the State of Maine that that was a suf- 
ficient participation to make his contract illegal and void and he 
could not recover even though suit was brought in the Massachusetts 
court. t 

I think I have here a quotation that I can give from an English 
case, briefly. Yes, here is the English rule. It is stated by the Su- 
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preme Court of the United States in the case of Hanour v, Doane, 12 
Wallace, 332, and I am reading now from the body of the opinion: 

"The decision of the Chief Justice in the case above referred to 
has been followed in several other English cases. It was followed by 
^of d Edenberry in Langdon v, Hughes, where a druggist sold drugs 
of a noxious and unwholesome nature to a brewer knowing that they 
were to be used in his In^ewery, contrary to law, and it was held that 
he could not recover the price." 

Now, the American rule^ I say, without having gone over the au- 
thorities, it is my judgment that it is the weight of authority, 
although not universally so, that jrou must show more than mere 
knowledge ; there must be some participation. 

I had this matter before the supreme court of our State in a case 
which has been recently decided, and which I have cited among the 
citations, the case of Gulf, Colorado & Santa Fe Railroad Co. and 
others v. State, upon relation of myself, where we had this proposi- 
tion before the courts. 

In my official capacity I brought suit in the Superior Court of Ok- 
lahoma County, asking that every interstate carrier be enjoined from 
delivering shipments of alcoholic liquors in the State oi Oklahoma 
to persons whom the carrier laiew intended to use the liquors in 
violation of the laws of the State of Oklahoma upon this theory: 
The consignee had paid the Federal tax. we will say\ which is prima 
facie evidence of his intent to violate the law, and he does intend to 
violate the law. Ten cases of whisky are shipped to him from Kan- 
sas City. The Santa Fe Railroad makes a contract whereby it agrees 
for a certain sum to carry the liquoi: from Kansas City to A B, who 
intends to violate the law. As soon as the contract is completed, 
when it is discharged by performance, this inevitably results: Im- 
mediately the liquor becomes a public nuisance, and immediately 
A B is a criminal, because it is a crime in Oklahoma to possess liquor 
with intent to violate any provision of the licjuor law. 

Those two things — possession of liquor with intent to violate any 
provision of the liquor law — ^make a crime. 

Now, the delivery is made, A B is in possession of the liquor, and 
he intends to violate the law. Necessarily the liquor is a nuisance. 
It can be seized, then ; there is no question about that, and destroyed, 
and he can be put in jail. But we were powerless unless I could go 
further. The State of Oklahoma was powerless to pret^ent the com- 
mission of that crime. It could only punish after the crime had 
been committed. 

So I asked a court of equity for an injunction against the carrier 
upon the theory that the contract of transportation was an illegal 
contract where it resulted in that sort of thing. In other words, 
stating it generally, a contract made with the view of violating the 
laws of a foreign country is illegal according to the laws, I think, 
of every civilized country. A contract made in England with a 
view to violating the laws of France is illegal and void and will not 
be enforced in England nor in France. 

So a contract made in Missouri not only with the view of violating 
a law of Oklahoma, but which can not be performed without creat- 
ing in the State of Oklahoma a liquor nuisance and making the con- 
signee a criminal, is illegal. 

77224—13 10 
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In the opinion you will see that the learned Supreme Court of 
Oklahoma simply hurdled over that proposition. Now, I got the 
injunction in the trial court. I got an injunction. The carriers ap- 
pealed and the case was reversed. They said that while the rail- 
road company could not sue in an Oklahoma court for its freight in* 
a case like that — for instance, suppose it is a carload of whisky 
intended to be used in violation of the laws of Oklahoma by the 
consignee, and the railroad company has a wreck and the whiskv is 
destroyed and the consignee sues the railroad company in an Okla- 
homa court for the value of the liquor, and the railroad company 
comes back at him and pleads the illegality of the contract in that 
he intended to use it in violation of the law of Oklahoma, they are 
simply saying to him, " By our failure to deliver to you that carload 
of liquor you were prevented from being a criminal. If we had 
delivered it to you you would have been a criminal. If we had 
delivered it to you it would have been a liquor nuisance, and thereby 
all property right in it would have been divested. You can not com- 
plain of that." 

WTiile they do not say so in so many words, and knowing the dis- 
cussion that happened on the bench when this case was argued, they 
virtually conceded that the contract could not be enforced in the 
Oklahoma courts, but they say that the court's power can not go 
that far. In other words, that the judicial power of the State goes 
no further than the legislative power of the State, and that inas- 
much as the Legislature of Oklahoma is, under the present status of 
law, powerless to prohibit the shipment of that carload of whisky 
into Oklahoma, even though it is intended to be used in violation of 
the laws of Oklahoma, that the judicial power of the State of Okla- 
homa is likewise powerless to enjoin it being brought into Oklahoma 
for the express purpose of being used in violation of the laws of 
Oklahoma. 

In other words, we can not prevent the commission of that nui- 
sance. Now, then, I think the case that counsel cited here, the case 
of the Louisville & Nashville Kailroad Co^ against Cook Brewing 
Co., really supports the Supreme Court of Oklahoma in that propo- 
sition, as abhorrent as it is to me personally. I think it supports 
that contention; because in that case jrou have this situation: It 
is contrary to the laws of Kentucky to ship liquor from a wet county 
into a dry county, and the L. & N. Railroad Co. could be prosecuted 
in a Kentucky court and punished and fined if they did transport 
liquor from a wet county in Kentucky to a dry county. 

But here is a consignment of liquor tendered the L. &. N. Railroad 
by the Cook Brewing Co. in Indiana for delivery in a dry coimty in 
Kentucky, and they held that the railroad company not only can not 
refuse to receive it and deliver it in that dry county, but the Fed- 
eral court will mandamus them to receive it and deliver it in that dry 
county. 

Mr. Justice Lurton in that decision says that the Kentucky law is 
a good law and a valid law, and that the action of the railroad com- 
pany in refusing to carry liquor from a wet county in Kentucky to 
a dry county is commendable, but its action in refusing to carry 
liquor from a wet State to that dry county in Kentucky can not tie 
sustained, because the power to regulate commerce is with Congress 
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and Congress has not prohibited that sort of thing. In effect that 
is what 1 think the case holds. 

Senator Nelson. That is right. 

Mr. Caldwell. Now, then, if that be the situation—and as Presi- 
dent Cleveland once said upon the tariff, I believe it is a condition 
and not a theory that confronts us — I think that while there is a 
^eat deal of theory and what some people call fanaticism about this 
liquor question, that there are some features of it which are really 
now reduced to a condition* That is this : Under this dual form of 
government of ours, the States have the police power and Congress, 
under the commerce clause of the Constitution, has the power to 
regulate interstate commerce. Sometimes they come in conflict. 

There was a controversy, and in the minds of some there may be 
still a controversy, as to which is supreme in case of conflict. In my 
mind the Supreme Court of the United States has settled it, that 
where there is a conflict between the exercise of the police power by 
the State and the regulation of interstate commerce by Congress, the 
commerce power is supreme. 

Senator ^ORAH. You mean a substantial conflict? 

Mr. Caldwell. Yes. 

Senator Rayner. The Pittsburgh bridge case, I suppose, is one that 
decides that? 

Mr. Caldwell. Yes ; and I think these liquor cases virtually held 
that. 

If that be so, then, if the power of Congress to regulate commerce 
is so strong that it is supreme and above the police power of the 
State, it is not a weakling — it has not many limitations. Learned 
text writers say that it has only two limitations — the limitation that 
no duty or tariff can be imposed on shipments from one State to 
another, and that there shall not be a preference given the ports of 
one State over the ports of another. 

Senator Nelson. That no tariff shall be levied on exports? 

Mr. Caldwell. Yes; and that the ports of one State shall not be 
preferred. In other words, you could not permit articles to come in 
free in New York and put a tariff on them if they came in through, 
the port of New Orleans. 

Now, another thing is settled : As the chairman suggested, all of 
this power is conferred in that one clause — ^the power to regulate 
commerce with foreign nations, among the several States, and with 
the Indian tribes. Now, it is settled that the power to regulate com- 
merce with foreign nations includes the power to prohibit that 
commerce with foreign nations, regardless of the nature of the 
commodity. 

Senator Rayner. You drew this bill, did you not ? 

Mr. Caldwell. Yes, sir. 

Senator Rayner. I want to ask you the same question that I asked 
the speaker who preceded you. I am asking, of course, for informa- 
tion. Your argument is very instructive and interesting. We did not 
have this case (Silz v. Hesterberg) before us when similar legislation 
was proposed several years ago, because this question was only de- 
cided in 1911. Of course I can see the ground upon which that is 
based, as you stated, but what I want to get at is this: Some of us 
voted against the last bill, and Mr. Knox took the ground, and I 
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think Senator Dillingham took the ground, and I took the ground, 
and I think Senator Nelson also, and perhaps Senator Borah 

Senator Borah. No ; that was before I was in the Senate. 

Mr. Caldwell. Senator Bacon, I think, and Senator Nelson. 

Senator Eayner; Yes. Well, we took the ground that the commer- 
cial contract was not complete .until it reached the hands of the con- 
signee. That is the ground we took. Now, from a constitutional 
aspect — I am not talking about the policy now — does this bill in any 
way enable us to come to a different conclusion from the conclusion 
we reached when the matter was up before ? If we came to that con- 
clusion upon that bill, as I have stated, is there anything which makes 
this bill constitutional ? I am assuming that the other bill was un- 
constitutional. I want to see the difference between the two bills. 
Those of us who took the position that we could not vote for it 
because it violated the Constitution, I think would like to know if 
there is anything in this bill that would enable us to vote for it upon 
constitutional grounds ; anything here that was not in the other bill ? 
Did you have the idea that you were improving it in a constitutional 
aspect when you drew this bill; did you think that if you worded 
it as it is worded it might enable some of us who voted against it 
before to change our minds as to its constitutionality ? 

Senator Nelson. Before you proceed, I would like to state that Sen- 
ator Knox did not in terms hold that Congress had no power to 
legislate on the subject ; but if I recollect rightly he held that it was 
premature, the States not having gone as far as they might to pro- 
tect themselves, and until they exhausted their power Congress ought 
not to intervene. That is my recollection of Senator Knox's position. 

Mr. Caldwell. Well, the report, of course, is familiar to you 

fentlemen. It is still undoubtedly before you. I think Senator 
^ayner's question goes right to the heart of the whole matter. 

Senator Rayner. That is what I think myself. 

Mr. Caldwell. I confess frankly that before I formulated this 
bill — that is, the Webb bill and the McCumber bill — I studied those 
reports, axid I was unable to get around the argument that the 
Senator ifnade about the continuity of the contract of transportation. 
Now, conceding that it is legitimate — ^that it is, as the Chief Justice 
has put it, interstate commerce in its fundamental aspect — it seemed 
to me that under those bills, when the State power began to operate, 
it operated upon that which was then interstate commerce ; and if so, 
that was a delegation of power. But now, if the State law, when 
it begins to operate, operates upon that which is not interstate com- 
merce, and is not interstate commerce because of something that 
Congress has said, then there is no delegation of power. 

I think this bill does get around that. Of course, I may be wrong. 

Senator Rayner. I knew you had some constitutional grounds. 
That is what I wanted to get at. 

Mr. Caldwell. Yes, sir; it was my endeavor to get around that. 
For instance, here is the liquor in the hands of the carrier. As the 
law now stands, that absolutely makes it interstate commerce. There 
is no question about that. Liquor in the hands of the carrier, under 
the contract of interstate shipment, is interstate commerce now. 
But suppose Congress says that liquor, even though in the hands of 
the carrier, which is intended to be used in violation of the laws of 
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the State of destination shall not be interstate commerce; then it 
is not interstate commerce. If the law of the State operates upon 
it, it is operating upon that which is not interstate commerce, and 
of course there is no delegation of power to the State to regulate 
interstate commerce. 

Senator Borah. Do you take the position that Congress would 
have the power to prohibit the shipment of any article which any 
State could condemn by its laws? 

Mr. Caldwell. No, sir ; I do not. I confess that that is a difficult 
question. 

Senator Rayner. What is the difference? That is a very impor- 
tant question. What is the difference between whisky and clothing, 
for instance? Suppose the conditions were the same that they were 
when the States had the old articles of confederation. One State 
might say : " We do not want any clothing brought in because it is 
injuring our manufacturers." Now, do you think we would have a 
right to say that? The Supreme Court has said that it is a legitimate 
article of commerce 

Mr. Caldwell. And they have said some other things about it. 

Senator Rayner. I am just asking this question for information, 
you understand. Would we not have the right to do this with any 
article as we have with whisky? 

Mr. Caldwell. No ; I would say not. As I say, when the question 
that Senator Borah asks was first suggested it rather stumped me. I 
was afraid that I would have to say yes, or else that I would hdve to 
say that Congress did not have that power. But I have since found a 
statement — and it is quoted by Senator Nelson in his report of four 
years ago — in the lottery case, which I think answers that 

Senator Rayner. Before you read that case let me say this, of 
course we have gone over that case a hundred times in the Senate. I 
do not mean that Congress would not have the right, and I am not 
going into the question of whether the power to regulate does not 
carry with it the power to interdict and prohibit, but whether we 
could not, having once passed a law of that kind with reference to 
whisky, pass a similar law with reference to any other article? 

Senator Borah. That was my question. 

Senator Rayner. Yes ; I understand it was, but I do not think he 
quite answered it. 

Senator Nelson. Here is the trouble, it seems to me. The* police 
power of the State does not extend to all of these subjects. It is only 
those that are considered detrimental to health and morals. There 
the police power of the State is complete ; but the police power of the 
State would not extend to prevent the sale of flour or any wholesome 
commodity. 

Senator Rayner. We had it in the Beveridge bill, here — the child- 
labor bill. It might extend to a hundred things. 

Senator Nelson. In the Mugler- case, if I remember right, they 
passed upon the question of whether this commodity was within the 
police power of the State, and the question back of it all is the ques- 
tion that has not been discussed according to my mind, and that is 
this question: The Supreme Court has held that the State has com- 
plete police power over the sale and manufacture of liquor. They 
even have held it in a case where a brewer made the contention that 



Digitized by VjOOQIC 



142 INTERSTATE SHIPMENTS OF INTOXICATING LIQUORS. 

it amounted to confiscation of his brewery. Now, if the people of 
Oklahoma have no right to engage in the manufacture and sale of 
intoxicating liquors in your State, why should I, as a citizen of Min- 
nesota, have a ^eater right in your State than your own citizens? 
That is the question that I would like to have answered. 

Senator Rayner. That has been discussed. 

Mr. Caldwell. I think Senator Nelson is right in this: That 
whisky does not stand on the same basis that flour is on. 

Senator Borah. That is what I was trying to get at. 

Mr. Caldwell. Let me try and get my statement in. I have got to 
start a little back of the real proposition. But take the Mugler case. 
There the Supreme Court of the United States held this : That Mug- 
ler had no right as a citizen of the United States to maintain and 
operate his brewery in the State of Kansas in violation of the laws 
or the State of Kansas, even though he intended the product for his 
own personal use and interstate commerce to points Outside of the 
State. 

That, I think, is what was held in that case. Now, then, in my 
judgment, they could not say that that would be the law if Itfugler 
had been operating a gristmill. If the State of Kansas had passed a 
law providing that all gristmills, even though operated in a way that 
could not offend on any ground of public policy, just simply to make 
good, wholesome flour for bread, m my judgment, the Kansas law 
would have been clearly unconstitutional and void, because Mr. Jus- 
tice Harlan, in that verj/ able opinion — and T think he came as near 
to laying down a definition of the police power in that great case as 
a definition of the police power has ever been made 

Senator Nelson. Do you mean the lottery case ? 

Mr. Caldwell. No; I mean the Mugler case. He says that pri- 
marily the question as to whether or not the act which is prohibited 
can affect injuriously other people, the property rights of others, or 
the public generally, is a question for the legislature; but that if 
the legislature should go so far that there could be absolutely no 
reasonable connection between the law and the protection of the pub- 
lic welfare, the health, and so forth, then it would be void, and that 
the courts can review the acts of the legislature for the purpose of 
determining that. In the late case of Noble State Bank v. Haskell, 
Mr. Justice Holmes tersely put it and in effect says the same thing, 
where they sustain the bank law of Oklahoma. When pressed by 
the counsel for the Noble State Bank to define specifically, he states 
the limitation of the police power is pricked out by these decisions, 
and we do not have to say just where it is, except that in this case 
it is safe to say that the bank-guaranty law comes well within the 
police power. 

Now, then, to my mind the right to operate a mill to manufacture 
flour as clearly comes within the other realm ; it can not be prohib- 
ited. They might regulate the hours of labor, the sanitary conditions 
about the mill, but they could not absolutely say that flour should 
not be manufactured. • 

Senator Nelson. Or sold ? 

Mr. Caldwell. Or sold. And in that sense I say that whisky 
stands on a different basis from flour. 

Senator Rayner. There are a thousand police regulations outside 
of flour. We passed a law in Maryland taxing oysters that came in 
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from the Virginia shore, in order to protect the oyster beds. That 
law has been held to be unconstitutional. What I mean to say is this : 
There are so many things that come under the police power that I 
do not think you can say that whisky separates itself, if the courts 
have not said that it is different. The point is, how can you separate 
it from the exercise of every other police power ? 

Mr. Caldwell. I think because good, wholeson^e flour hurts no 
one we can give any quantity of bread made from flour to our chil- 
dren and it will not hurt them. 

Mr. Gans. It will hurt them if they eat too much. 

Mr. Caldwell. No ; I do not think it will. It will become repug- 
nant to them before they will eat too much. But whisky has an op- 
posite effect. You can easily injure children by giving them whisln^, 
and if you give them enough of it, of course, it would destroy life, 
or at least break them down in their health. 

I am coming to the language in this decision, which I think sup- 
ports my contention. This is from the lottery case. 

Senator Nelson. Give us the citation of that. 

Mr. Caldwell. This is the lottery case, 188 U. S., page 321. 

Senator Nelson. That was Mr. Justice Harlan ? 

Mr. Caldwell. Yes. [Reading:] 

If a State, when considering legislation for the suppression of lotteries within 
its own limits, may properly take into view the evils that inhere in the raising 
of money In that mode, why may not Congress, invested with the power to 
regulate commerce among the several Statds, provide that such commerce shall 
not be polluted by the carrying of lottery tickets from one State to another? 
In this connection it must not be forgotten tliat the power of Congress to regu- 
late commerce among the States is plenary, is complete in itself, and is subject 
to no limitations, except such as may be found in the Constitution. What pro- 
vision in that Instrument can be regarded as limiting the exercise of the 
pow^r granted? What clause can be cited which in any degree countenances 
the suggestion that one may of right carry, or cause to be carried, from one 
State to another that which will harm the public morals? 

We can not think of any clause of that instrument that could possibly be 
invoked by those who assert their right to send the lottery tickets from State 
to State, except the one providing that no person shall be deprived of his 
liberty without due process of law. 

•Yc * * * * # ^ 

But surely it will not be said to be a part of anyone's liberty, as recognized 
by the supreme law of the land, that he shall be allowed to introduce into com- 
merce among the States an element that will be confessedly injurious to public 
morals. 

♦ ♦ ♦ ♦ * ♦ • ' 

As a State may, for the purpose of guarding the morals of its own i)eople. 
forbid all sales of lottery tickets within its limits, so Congress, for the pur- 
pose of guarding the people of the United States against the widespread pes- 
tilence of lotteries and to protect the commerce which concerns all the States, 
may prohibit the carrying of lottery tickets from one State to another. In legis- 
lating upon the subject of the traffic in lottery tickets, as carried on through 
interstate commerce, Congress only supplemented the action of those States, 
perhaps all of them, which for the protection of the public morals prohibit the 
drawing of lotteries as well as the sale or circulation of lottery tickets within 
their respective limits. 

It said in effect that it would not permit the declared policy of the State 
which sought to protect its people against the mischiefs of the lottery business to 
be overthrown or disregarded by the agency of interstate commerce. 

Senator Rayner. Of course you see the distinction between that 
case and what we are engaged in now. That was a congressional 
law, a uniform law throughout the United States. That case would 
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come up if we prohibited the sale of whisky. That case has been 
assailed every time it is quoted, but there it is, and I have always 
thought that under that case perhaps Congress would have a right 
to pass a general law to prohibit the sale of whisky or the transpor- 
tation of whisky, but this is a different proposition and I do not see 
how it reaches.it. 

Mr. Cam)well. Let me try to state wherein I think it reaches the 
question. The court says there that Congress has the right to regu- 
late interstate commerce so as not to defeat the police powers of the 
State. 

Senator Rayner. That is merely as to something they say; that is 
not the ground they put their decision on. I think we would have 
the right to prohibit the sale of whisky throughout the United States 
under that decision referred to, and you think so, too, do you not? 

Mr. Caldwell. Yes ; but I think so, for the reason stated by the 
Supreme Court of the United States as the ground on which this 
decision is based; and Mugler v. Kansas and Crowley v. Christian- 
son, I think, support that view. Those cases state that whisky is 
different from flour. Now, if it was not, I do not believe you could 
do that. That is exactly, it seems to me, what is presented to Con- 
gress here. Now, I stated to you that the shipment, as soon as deliv- 
ered at the point of destination in Oklahoma, inevitably creates a 
liquor nuisance in our State, and the consignee is a criminal. Of 
course, he is not always caught, because he waits until he can get it 
out of the express office or the freight office clandestinely. But if we 
could remove that thing before it gets into his possession, then he 
would not be a criminal. Now, then, if Congress can regulate com- 
merce so that the Federal Government in the exercise of its com- 
merce power, instead of interfering with or instead of there being a 
conflict between that power and the police power of the State, there 
would be harmony and cooperation, it certainly is a thing to be 
desired. 

This dual form of government ought in all of its parts to work 
in harmony and articulate together, but see the position of a State 

Senator Rayner. Have you read the discussion that occurred in 
reference to Senator Beveridge's child-labor bill when it was debated 
in the Senate ? 

Mr. Caldwell, No, sir. 

Senator Rayner. The very point you state came up, and Senator 
Spooner, who made the strongest argument against it, held that the 
exercise of that very power was an interference with the reserved 
power of the State. That put a brand upon an article before it 
reached interstate commerce. The idea there was that all goods made 
by child labor should not be shipped from one State to another. His 
point was that that was getting at the article before it became an 
article of interstate commerce. I do not know whether you saw that 
discussion. All these authorities were cited there, on that very point 
that you are making now. 

Mr. Caldwell. 1 made a note when Mr. Maxwell was talking 
on that contract proposition of his. I think the very question you 
raise answers it. Now, if the sale is made and completed in Mis- 
souri, where it is lawful to make the sale, and the consignee takes 
his liquor down to Oklahoma and uses it in violation of law, or 
intends to use it in violation of the law, and then refuses to pay for 
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it, I believe he is met with this proposition: That the transaction 
between him and the vendor did not come within the scope of this 
bill because it was not interstate commerce. 

In other words, I go to St. Louis, and I buy a carload of whisky 
from a distiller. That is a Missouri transaction, and it is not inter- 
state commerce, even though I intend to make it the subject of 
interstate commerce. Then I go to the railroad company and I 
have the liquor consigned to Oklahoma. It would be absurd, when 
sued upon the contract for the purchase price, for me to plead that 
I intended to use it in violation of the law, because the Missouri 
transaction is separated from the interstate commerce features of 
the transaction. Congress could not say what I could do or what 
would be the legal effect of the contract made between the two 
parties in the State of Missouri, apart from the interstate commerce 
transaction. 

Senator Nelson. Excuse me for interrupting, but do you think 
you could finish by 2 o'clock? 

Mr. Caldwell. Yes, sir ; I will be able to finish by 2 o'clock. 

Senator' Nelson. Then, we will take a recess at 2 o'clock and hear 
Mr. Gans after the recess. You may proceed with your argument. 

Mr, Caldwell. While I had made a note to take it up a little later, 
the Senator's question, which was auite pertinent, brought that out — 
ttiat a great deal of Mr. Maxwell's worry about the vendor, even 
though he should sell on credit, is answered in that the transaction 
between the Vendor and the vendee, if consummated in the State of 
origin, so to speak, is a transaction of that State apart from any 
interstate commerce, and this act could only strike at contracts 
which are interstate commerce in their fundamental aspects, so to 
speak. 

Mr. Maxwell. You do not deny that if a man in Arkansas sends 
to a brewery in Ohio for two ke^ of beer to be sent to him by ex- 
press or freight that that is an interstate transaction, not only the 
sale, but the shipment? 

Mr. Caldwell. I believe that the law is this : That if I order two 
kegs of beer to be sent by freight or express that delivery to the 
carrier at the point of origin vests title in me and that it is my 
property from that time on, so that the sale would be in Ohio. 

Congress has already prohibited C. O. D. shipments, and I think, 
notwithstanding what counsel has said on the other side over at the 
House the other day, also shippers ordier shipments. 

It is true that the district judges in Oklahoma held against me on 
that contention, but Judge Amidon, in a recent decision from North 
Dakota, has recently held that those provisions of the penal code 
which strike down C. O. D. shipments and which say that no per- 
son shall act as the agent of the vendor for the purpose of completing 
the sale, by collecting the purchase price, makes it a crime for a 
bank to collect that purchase price, bill of lading with draft at- 
tached. (190 Fed. Rep., 336.) But be that as it may, Congress 
has the power to act, and I think, as Senator Rayner has suggested, 
that all goes to the policy of the legislation. So far as I am con- 
cerned, I think it would be a wise policy, even though the liquor 
seller had to collect his money in advance in order to protect himself, 
even though the carrier had to collect his freight in advance in order 
to protect himself. 
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It is the rule throughout my section of the country that household 
goods can not be shipped unless the freight is paid in advance, and 
I have never heard it contended that that is a discrimination, because 
household goods will not be transported from one StatQ to another 
unless the freight is paid in advance. 

Furthermore, I believe that the railroad company, within the ex- 
ercise of a reasonable discretion, can say to what shipper it will 
extend credit and to what shipper it will not extend credit. That 
could only offend against the acts of Congress provided it was done 
as a subterfuge in order to give one shipper an advantage over 
another. 

Counsel says that this bill does nothing except to refer the entire 
matter to the States, that it does not promulgate a rule nor declare 
a rule. 

What is a rule of commerce or of law ? Take the question referred 
to a short time ago, the legality of the contract. What determines 
its legality in that sphere ? 

The question of whether or not the parties intend to violate the 
laws of another State. A contract made in Massachcusetts with a 
view to violating the laws of Maine is an illegal contract. That is a 
rule of law. 

Now, here is a rule of commerce. Liquor intended to be used in 
violation of the laws of the State of destination, to put it shortly, is 
not interstate commerce. I think that is a great deal more certain 
than the Sherman law against combinations, wherein you must show 
that it is reasonable or unreasonable. You get down to the line, and 
there must be a difference somewhere between a combination in re- 
straint of trade which is reasonable and one which is unreasonable, 
and when yoii get down near the line, it would be a very difficult 
situation, and we would find the court dividing, some on one side and 
some on the other. 

Of course, as the Senator suggested, the burden would be on the 
State to prove this intent, if there was any doubt about it. That is, 
if they did not make their case the claimant would get his liquor. 
I dare say that three-quarters of the violations of the liquor law in 
the State of- Oklahoma to-day are predicated upon the violation of 
that provision of the law touching unlawful possession, and not upon 
the other provision, which prohibits the sale, or the giving away, 
or otherwise furnishing of any liquor. In other words, it is a crime 
for a man to have it in his possession with the intent to violate any 
provision of the law. 

So that before he can make a sale he has already committed the 
crime of unlawful possession, because he must have it in his posses- 
sion, either constructively or actually, before he can sell it. 

So the first crime he commits is this crime of unlawful possession, 
and three-quarters of the prosecutions in Oklahoma are on that 
ground. It is easier to find the liquor in a man's possession, and 
prove his intent to violate the law, than it is to prove, after he has 
sold it, that he violated the law. 

But as the law now is, as I say, we can not prevent commission of 
the crime of unlawful possession, because as the law now is he has the • 
right, and the Federal court will mandamus a railroad to carry 
liquor to him and deliver it to him. 
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Reference was made to the conflict of laws between States. I see 
no possibility of any conflict between the States over this proposition 
if Congress passes this bill. Why? Because the State of destination 
is the only State concerned. The' laws of the State of destination 
are the only laws to be taken into consideration. 

Supj)ose I want to ship some commodity to France and enter it at 
a certain port. I would be very unwise to buy that article and in- 
vest my money in it and bill it to France without looking up the 
laws 01 France to determine whether or not I could enter it under 
their laws at that particular port. 

Here it is not a question as to the laws of a foreign country, which 
may be difficult of ascertainment. It is a question of the" laws of 
one of the States of this Union^ a part of this country. 

If the liquor is sought to be introduced into the State of Texas for 
the purpose of doing that which is a violation of the laws of the 
State of Texas, then the transaction is illegal, and that is all Con- 
gress says about it, that then the article is not interstate commerce. 

I think Senator Rayner's question a moment ago, when narrowed 
down — and perhaps Senator Borah meant the same thing, althougjh 
I did not so understand — ^is, What would be the effect of this law if 
it said generally that there should be no interstate commerce in any 
article or thing which is intended to be used in violation of the laws 
of the State into which it is sought to be introduced? I can see no 
reason why that would not be constitutional, because we would come 
back to the doctrine of Mugler v. Kansas, and Crowley v. Christian- 
son, and of the Lottery case, to determine how far the States could go 
in the exercise of their police power. 

Remember that the police power of the State is inferior to the 
power of Congress over interstate commerce. At any rate, if it is 
not inferior, where the two come in conflict the commerce power of 
the Constitution is supreme. So that if the State can in the exercise 
of its police powers prohibit a certain use of a thing or prohibit the 
sale of a thmg, or prohibit its manufacture, what is there in the 
Constitution of the United States to prohibit Congress from saying 
that there shall be no interstate commerce in things so intended for 
use in violation of the laws of the States? I see no reason. But I 
think you would have to discriminate between flour and whisky. I 
do not think you could put them on the same basis. I think the 
Supreme Court would hold this, that as to whisky, as Senator Ray- 
ner has suggested, it might be absolutely taken out of interstate com- 
merce, but flour could not be. 

I believe the case of bleached flour, under the food and drugs act, 
is now in the Federal courts. It involves a construction of that act. 
But upon what theory did Congress pass the food and drugs act? 
Upon the same theory that the States might pass a food and drugs 
act, that the things are deleterious to the public, injurious to the 
public. There is a wide discretion there, but there is certainly a limit 
to it. Bleached flour, in the opinion of some scientists, may be in- 
jurious. In the opinion of others it may not be injurious. But if 
there is a doubt, according to. the best authority you can get — and 
they are not agreed upon it — I take it the courts would then say, 
there being some question about it — the legislative power — they might 
say, " You can not use it; you can not ship it." 
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But take flour in its pure, unadulterated, natural state, and, I 
think, the courts would as clearly say that it can not be prohibited. 
You might cut off all the sustenance of life if that could be done. 
There must be a limit. 

Senator Borah. Is not that question, however, as Chief Justice 
Marshall said, pretty early in the life of the court, a question to be 
settled by the conscience and judgment of the men who make the 
law? 

Mr. Caldwell. No; I tJiink not. The limitation is suggested by 
Mr. Justice Harlan in the case of Mugler v. Kansas. The contention 
was made that the right to retail liquor is inherent in the citizens of 
the United States. The contention was that a man can drink what he 
pleases, that he can sell liquor as he pleases, so long as he does not 
interfere with the rights of others or injuriously affect public morals 
or public health. Tne answer is, That is true; but who is going to 
be the arbiter? 

Senator Borah. Let me read you this : 

If, as has always been understood, the sovereignty of Congress, though Umited 
to specific objects, is plenary as to those objects. The power over commerce 
with foreign nations and among the several States is vested In Congress as 
absolutely as it would be in a single government, having in its constitution 
the same restrictions, on the exercise of the power as are found in the Con- 
stitution of the United States. The wisdom and the discretion of Congress, 
their identity .with the people, and in the influence which their constituents 
possess at elections are in this, as in many other instances, as that, for ex- 
ample, of declaring war, the sole restraints on which they have relied to secure 
them from this abuse. They are the restraints on which the people must often 
rely solely in all representative governments. The power of Congress, then, 
comprehends navigation within the limits of every State of the Union, and so 
forth. (Gibbons v, Ogden.) 

Mr. Caldwell. I do not have to go that far. But here is what 1 
had reference to, in Mugler against Kansas : 

It is, however, contended that, although the State may prohibit the manu- 
facture of intoxicating liquors for sale or barter within her limits for general 
use as a beverage, no convention or legislature has the right under our form of 
government to prohibit any citizen from creating for his own use any article 
of food or drink not injurious to others. . 

The argument made briefly is that in the implied compact between the State 
and citizens, certain rights are reserved by the latter which are guaranteed by 
the constitutional provision protecting persons against being deprived of life, 
liberty, or property without due process of law, and with which the State can 
not interfere; that among those rights is that of manufacturing for one's own • 
use either food or drink. It will be observed that the proposition and the argu- 
ment made in support of it equally concede that the right to manufacture drink 
for one'?, personal use is subject to the condition that such manufacture does 
not injure or affect the rights of others. And so, if, in the Judgment of the 
legislature, the manufacture of intoxicating liquors for the maker's own use, 
as a beverage would tend to cripple, if it did not defeat, the effort to guard the 
community against evils, attending the use of such liquors, it is not for the 
courts, upon their views, as to what is best and safest for the community, to 
disregard the legislative determination of that question, so far as from such a 
regulation having no relation to the general end sought to be attained. 

Now, if it had no connection with the general end sought to be ac- 
complished, I take it, it would not be a proper subject for the exercise 
of the police powers of the States. But the learned justice says : 

So far from such a regulation, having no relation to the general end sought 
to be accomplished, the entire scheme of prohibition as embodied in the consti- 
tution and laws of Kansas might fail if the right of each citizen to manufacture 
Intoxicating liquors for his own use as a beverage were recognized. Such a 
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right does not inhere in citizenship nor can it be said that the Government 
interferes with or impairs anyone's constitutional rights of liberty or of 
property when it determines that the ^manufacture and sale of intoxicating 
drinks for general or individual use as a beverage are or may become hurtful 
to society and constitutes therefore a business in which no one may lawfully 
engage. 

Now, if the liquor business is on the same basis as the manufacture 
of flour, then the legislative power might say, " No on can make 
flour," and we would have no flour. I do not think they are the same 
thing. I think there is a distinction. I think it is recognized through 
all tne decisions. 

I believe the Lottery case is good law in this that it says just as 
the legislative power of the State in administering its internal aflfairs, 
in the exercise of its police powers can take into consideration how 
the *doing of the thing will affect the public, so Congress in the 
exercise of its power to regulate interstate commerce can take into 
consideration as to whether or not the locality is affected by the laws 
of the States being broken down. Is this thing being carried into a 
State for the express purpose of using it in violation of the laws of 
that State? If it is. Congress ought not to encourage it. If it is^ 
ought not Congress to take it out of interstate commerce ? 

And if Congress shall say that liquor intended to be used in vio- 
lation of the laws of the State of destination is not interstate com- 
merce ; in other words, in the language of this act, if Congress shall 
prohibit interstate commerce in liquor intended to be so used, then it 
has taken it out of interstate commerce, and it has left in interstate 
commerce all liquor not intended to be used in violation of the laws 
of the States. 

I undertake to say that had we brought before Congress a bill so ' 
broad in its scope as to absolutely take all intoxicating liquors out of 
the channels of interstate commerce without discrimination 

Mr. Gans. Would you take the tax off? 

Mr. Caldwell (continuing). That there would be a great deal 
more said on the part of these gentlem'en in the way of criticism by 
reason of our failure to discriminate between the legal traffic and 
the illegal traffic, than there is being said on the ground that this bill 
turns on the question of an intent to violate a State law. 

This bill puts the wholesale liquor dealers absolutely behind the vio- 
lator of the State laws, or else it puts them out of court here, because 
that is the only traffic that is touched by this legislation — ^the illegal 
traffic. 

Now, then, they are either behind the joint keeper and the boot- 
legger, in my State, or else they are not in court here, because in my 
State, if I see fit to do so, I can order from any wholesale dealer in 
the country, or abroad, liquor for my own personal or family con- 
sumption, and take it home and use it — that is not a violation of the 
law of my State. But suppose the question should arise as to 
whether or not I should be allowed to exercise that right of personal 
use, what forum should speak ? I say that the State of Oklahoma, in 
the exercise of its legislative power, should settle that question, if it 
is ever to be settled, and it ought not to be brought to Congress, be- 
cause, as I understand it. Congress is not the proper forum to settle 
the question of personal use of intoxicating liquors for the several 
States. 
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I think that is a matter properly within the exercise of the local 
police power, and that the States ought to settle it for themselves. 

But here is a different proposition. 

As the chairman has said, people outside of the State are, through 
the channels of interstate commerce, yes, they are as interstate com- 
merce, bringing into the State, and there delivering that which the 
instant they make the delivery becomes a public nuisance, and the 
possessor is a criminal, and that we want to stop ; and if the decisions 
of the Supreme Court of the United States are the law, this is the only 
body in the United States which can give us that relief. 

Senator Nelson. We will now take a recess until 2.30 o'clock, when 
we will hear Mr. Gans. 

(Thereupon, at 2 o'clock p. m., the subcommittee took a recess mntil 
2.30 o'clock p.m.) 

AFTER RECESS. 

At 2.30 p. m. the subcommittee reconvened. 
Senator Nelson. Mr. Gans, you may proceed. 

ABOUMENT OF EBOAB H. OANS, ESQ., ON BEHALF OF THE DIS- 
TILLEBS' ASSOCIATION OF MABYLAND. 

Mr. Gans. Mr. Chairman and gentlemen of the committee, it 
seems to me that the difficulty, if there is any, about ^bis subject, 
arises out of misconceptions of certain fundamental distinctions. 
It shall be my effort to make these distinctions clear. 

Senator Eayner put his hand on the real, question when he asked 
my colleague, Mr. Maxwell, how this proposed bill differed, in its 
constitutional aspect, from the bills that had heretofore been de- 
clared unconstitutional by the Judiciary Committee of the Senate. 

Those bills were introduced in the Sixtieth Congress, and their 
fundamental purpose was to submit intoxicating liquors transported 
into any State or Territory for delivery therein or remaining therein 
for use, consumption, sale, or storage, to the police powers of the 
State immediately upon arrival within the boundary of the State, 
before and after delivery, in the same manner as though such arti- 
cles had been produced m the State. 

The question, therefore, was whether Congress could withdraw its 
power over a shipment at the State line or at some point before the 
goods were delivered to the consignee, and leave it to be regulated 
or prohibited by the police power of the State. 

On this question Senator Knox, who was chairman of the Sub 
committee of the Judiciary, said : 

My conclusions are: 

First. Interstate shipments are not completed until they reach the consignee. 

Second. An interruption or interference with interstate shipments before 
they reach the consignee constitutes a regulation of commerce. 

Third. Regulating interstate shipments is an exclusive function of Congress. 

Fourth. Congress can not delegate any part of its exclusive power to the 
States. 

Fifth. To remove the bar or impediment of exclusive Federal power which 
shuts the States out of .the Federal domain, and thereby allow them to enter 
that domain, is to permit or sanction a State law in violation of the Constitution 
and in effect to delegate a Federal function to the States. (Doc. No. 146, 61st 
Cong., 1st sess, pp. ix, x.) 
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Senator Kayner and Senator Fulton, in separate opinions, ex- 
pressed substantially the same views, and the views of these three 
Senators were adopted by the Senate Committee on the Judiciary. 

In other words, when you are considering the transportation of 
commodities from one State to another, interstate commerce per se, 
or in its fundamental aspect, begins with the consignor and ends with 
delivery to the consignee, and Congress has no power to permit a 
State to regulate or prohibit any part of such interstate commerce. 

In the Kenyon bill, now presented, it is not proposed to divide 
the act of interstate commerce so as to leave a part, even though it 
be the larger part, within the control of Congress and a lesser part 
\mder the control of the police power of the State. 

That is not the question here. This bill affects the whole shipment. 
It prohibits the shipment of intoxicating liquors from one State to 
another when the liquors are intended by any person interested 
therein, directly or in any manner connected with the transaction, 
to be received, possessed, or kept, or in any manner used, either in the 
original package or otherwise, in violation of any law of such other 
State enacted in the exercise of its police powers. 

Now, the only cases thus far decided by the Federal courts justify- 
ing acts of Congress which prohibited shipments of merchandise from 
one State to another are those which deal with " contrabands of com- 
merce " or " outlaws of commerce," or things which are not fully the 
subjects of commerce. 

In his argument before this committee, Mr. Caldwell, the drafts- 
man of this proposed law, frankly admitted that his idea was to get 
around the decision of the Senate Judiciary Committee already re- 
ferred to, by making the shipment a nuisance. His argument is that 
intoxicating liquors shipped from one State into another, when the 
intention of anybody concerned is to violate the law of •such other 
State, is a nuisance, and can be constitutionally prohibited by Con- 
gress under the line of cases just adverted to. Is this argument 
sound? 

This argument makes it necessary for us to examine the line of 
cases concerning " outlaws of commerce," or, as it is sometimes called, 
" illicit commerce," and also those cases dealing with things not " sub- 
jects " of commerce, because not possessing, in the eyes of the law, all 
the characteristics of property; and to understand the fundamental 
principles upon which such cases rest. When we fully understand 
these principles, we can* then see whether, under them, the present 
proposed law can be justified. 

These principles are as follows : 

I. Anything is an "outlaw" of commerce or "not a subject" of 
commerce when it is so in its own nature as applied to all the people 
of the United States as one nation. 

II. They can, therefore, under the national power of regulation 
of commerce, be denied by Congress the facilities of interstate com- 
mence. 

III. They can also, because they are " outlaws " of commerce or 
" not subjects " of commerce, be prohibited from being shipped out 
of or into the States by the States themselves. 

The leading case is that of Champion v. Ames (188 U. S., 321), 
commonly known as the Lottery case. 
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The question there was whether Congress could prevent the trans- 
portation from State to State of lottery tickets. It was decided by 
five judges, four dissenting, that Congress had the power. The real 
ground of the decision was that lotteries were injurious to all the 
people, and of this the court could take judicial notice — that being 
so injurious to all the people, they could, in the interest of all the 
peopie, be denied the facilities of interstate commerce as " outlaws " 
of commerce. The court says, page 355 [italics ours] : 

We have said that the carrying from State to Sta^^e of lottery tickets con- 
stitutes interstate connnerce, and that the regulation of such commerce is within 
the power of Congress under the Constitu4on. Are we prepared to say that a 
provision which is in effect a prohibition of the carriage of siwh articles fron^ 
State to State is not a fit or appropriate mode for the regulaion of that 
particular kind of commerce f If lottery traffic, carried on through interstate 
commerce, is a matter of which Congress may take cognizance and over which 
its power may be exerted, can it be possible that it must tolerate the traffic 
and simply regulate the manner in which it may be carried on? Or may not 
Congress, for the protection of the people of all of the States, and under the 
power to regulate commerce, devise such means, within the scope of the Con- 
stitution, and not prohibited by it, as will drive that traffic out of cowmerce 
among the States? * * * 

(P. 357.) Besides, Congress by that act does not assume to interfere .with 
traffic or commerce in lottery tickets carried on exclusively within the limits 
of any State, but has in view only commerce of that kind among the several 
States. It has not assumed to interfere with the completely internal affairs 
of any State and has only legislated in respect of a 7mitter which concerns the 
people of the United States. As a State may, for the purpose of guarding the 
morals of its own people, forbid all sales of lo*^tery tickets within its limits, 
so Congress, for the purpose of guarding the people of the United States against 
the " widespread pestilence " of lotteries and protect the conmierce which con- 
cerns all the States, may prohibit the carrying of lottery tickets from one 
State to another. 

Again, page 358 : 

If the carrying of lottery tickets from one State to another be interstate 
commerce, and if Congress is of the opinion that an effective regulation for 
the suppression of lotteries, carried on through such' commerce, is to make it a 
criminal offense to cause lottery tickets lo be carried from one State to another, 
we know of no authority in the courts to hold that the means thus devised 
are not appropriate and necessary to protect the country at large against a 
species of interstate commerce whiah, though in general use and somewhat 
favored in both national dnd State legislation in the early history of the 
country, has grown into disrepute and has "become offensive to the entire peo- 
ple of the Nation. 

The same principle is announced in the case of Hippolite Egg Co. 
V, United States (220 U. S., 51) in construing the pure food and drug 
act of 1906 (ch. 3915, 34 Stat., 768), whose object is to keep adulter- 
ated article out of the channels of interstate commerce or, if they en- 
ter such commerce, to condemn them while in transit or in original 
or unbroken packages after reaching destination. 

The question was whether certain cases of preserved whole eggs, 
which had been shipped from Missouri to Illinois, could be seized as 
j\dulterated in violation of the act in the original package in the 
hands of the consignee, even though they had not been shipped for 
sale but to be used by the consignee in manufacturing purposes. It 
was contended that the court had no jurisdiction in rem, because at 
the time of the seizure the eggs had passed into the general mass of 
property in the State and out of the field covered by interstate 
commerce. 
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The court said [italics ours], page 67: 

We are dealing, It must be remembered, with illicit articles, articles which the 
law seeks to keep out of commerce, because they are debased by adulteration 
and which law punishes them (if we may so express ourselves) and the shipper 
of them. There is no denial that such is the purpose of the law, and the only 
limitation of the power to execute such purpose which is urged is that the arti- 
cles must be apprehended in transit or before they have become a part of the 
general mass of property of the State. In other words, the contention attempts 
to apply to articles of illegitimate commerce the rule which marks the line be- 
tween the exercise of Federal power and State power over articles of legitim>ate 
commerce. The contention misses the question in the case. There is here no 
conflict of jurisdiction over property legally articles of trade. The question 
Jhere is whether articles which are outlaws of commerce may be seized wherever 
foapd, and it certainly will not be contended that they are outside the jurisdic- 
tion of the National Government when they are within the borders of a State. 
The question in the case, therefore, is, wiiat power has Congress over such 
articles? Can they escape the consequences of their illegal transportation by 
being mingled at the place of destination with other property? To give them 
such immunity would defeat, in many cases, the provision for their confiscation, 
and their confiscation or destruction is the especial concern of the law. The 
power to do so is certainly appropriate to the right to har them from interstate 
commerce and completes its purpose, which is not to prevent merely the physi^ 
cal movement of adulterated articles hut the use of them, or rather to prevent 
trade in them between the States by denying to them the facilities of Interstate 
commerce. 

From the above case it is clear that the powers of Congress over 
'^ illicit " commerce is governed by different rules than those which 
determine and fix the pojvers of Congress over legitimate commerce. 
In legitimate commerce the line between State and Federal author- 
ity becomes important. In "illicit" commerce no such question 
arises, for, as we have just seen, the National Government, acting for 
the Nation, can pursue adulterated articles even after they have got- 
ten into the general mass of the property of the State, and, as we 
shall see presently, the State may itself forbid the importation into 
its boundaries of such articles. 

Upon the principles of these cases it is of course within the powet 
of Congress to prohibit transportation companies from carrying 
from one State into another obscene books, pictures, or writings, ot 
other matter of an indecent character, or any drug or article in* 
tended for producing abortion, or for any indecent or immoral 
use, as was done by act of 1900 (ch. 553, s. 4, Federal Penal Code of 
1910, sec. 245). All these thing^s — e. g., lottery tickets, adulterated 
food, indecent articles — all are inherently detrimental in themselves 
to all the people of the United States. If the thing involves a 
moral question, it is wrong to the moral conscience of the whole 
United States as a nation, not a malum prohibitum set up by 
one State against another State. If it is a question of health, it 
affects everybody in the same way. Therefore they are prohibited 
and denied the facilities of interstate commerce. These character- 
istics are not created by Congress, because they exist in them- 
selves, but they are taken notice of by Congress just as the courts 
take judicial cognizance of the universal character of their danger- 
ous and harmful tendencies. 

I make this assertion without fear of contradiction: The United 
States Supreme Court has never decided that the carriage of any 
article as contraband of commerce could be constitutionally prohib- 
ited which article was not, by the substantially universal consent of 
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the whole Nation, contraband of commerce, and is therefoire marked 
out, cut off, and declared to be something that can not be carried 
from State to State. 

So, again, an article that is not a subject of commerce may be 
fwrohibited from being carried from State to State, but that is pre- 
cisely because it is not a subject of commerce. 

Thus Congress, by what is known as the Lacey Act (1900, ch. 
553, s. 2, Federal Penal Code of 1910, s. 242), prohibited the trans- 
portation of the dead bodies of wild animals or birds when they are 
fbilled or offered fpr shipment in violation of the law of the State 
where they were killed or offered for shipment. This act was de- 
clared constitutional in the case of Kupert v. U. S. (181 Fed., 87, 90), 
but that was only because the dead bodies of wild animals and birds 
killed or offered for shipment against the laws of the State are not 
the subjects of property in the usual sense, but are under the control 
o;f the State where they are killed or from which they are to be 
shipped. They are therefore, under these circumstances, not sub- 
jects of commerce at all. The court bases its decision on the case of 
Gteer v. Connecticut (161 U. S., 519, followed in Oklahoma v. Kansas 
Nat. Gas Co., 221 U. S., 223), where the whole subject is elaborately 
discussed by the then Mr. Justice White. 

The other characteristics of " outlaws of commerce " or " contra- 
bands of commerce" or things "not subjects of commerce" is even 
more striking. That is that the States can prohibit their being 
carried from or into the borders of the State, something which can 
never be done by the States as to any objects of legitimate commerce. 

The authorities are full and conclusive on this question. To cite 
a, few — 

In the case of Plumley v. Commonwealth of Massachusetts (155 
U, S., 46i), the law of Massachusetts was sustained which forbade 
the sale of oleomargarine, colored in imitation of yellow butter, even 
though the article was imported into the State and sold in the origi- 
nal package ; that such a sale was not a violation of the commercial 
clause of the Constitution. 

The court says (italics ours), page 468: 

He (the importer) is only forbidden to practice, in such matters, a fraud 
upon the general public. The statute seeks to prevent false pretenses and to 
promote fair dealing in the sale of an article of food. It compels the sale of 
oleomargarine for what it really is by preventing its sale for what it is not. 
Can it be that the Constitution of the United States secures to anyone the 
privilege of manufacturing and selling an article of food in such manner as to 
toduce the mass of the people to believe that they are buying something which, in 
fact, is something wholly different from that which is offered for sale? * ♦ ♦ 

(Page 479.) The Constitution of the United States does not secure to anyone 
the privilege of defrauding the public. The deception against which the statute 
of Massachusetts Is aimed is an offense against society; and the States are as 
competent to protect their people against such offenses or wrongs as they are 
to protect them against crimes or wrongs of more serious character. 

But in the case of SchoUenberger v. Pennsylvania (171 U. S., 1) 
the Supreme Court of the United States held that a State could not 
prohibit the importation and sale of pure oleomargarine, not de- 
ceptively colored, as this was a legitimate article of commerce. 

The Supreme Court, therefore, says to the States: You n[iay keep 
out oleomargarine deceptively colored, Why? Is it not an article of 
commerce t Yes; it. is if it is pure and not deceptively colored. It 
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is then an article of legitimate commerce, and you can not keep it 
out no matter what your local policy may be. But if it is colored for 
purposes of deception you can keep it out. Here you are dealing 
with fraud. It is fundamental that no man has the right to cheat 
another. It is not a local policy, but general — it is inherently wrong.- 
Therefore, you can make oleomargarine " contrabrand of commerce," 
or an " outlaw of commerce," where it is put into such a condition 
as to deceive the peojple into thinking that it is butter, and such 
action on the part of the State will not contravene the commerce 
clause of the Constitution. 

The whole matter is summed up in the case of Bowman v. Chicago 
& Northwestern R. Co. (125 U. S.)? where the Supreme Court says 
(p. 489) : 

Doubtless the States have power to provide by law suitable measures to pre- 
vent the introduction into the Sates of articles of trade which, on account of 
their existing condition, would bring in and spread disease, pestilence, and 
death, such as rags or other substances infected with the germs of yellow 
fever or the virus of smallpox, or cattle or meat or other provisions that are 
diseased or decayed or otherwise, from their condition and quality, unfit for 
human use or ccmsumption. Such articles are not merchantable; they are not 
legitimate subjects of trade and commerce. They may he rightly ouflawed as 
intrinsically and directly the immediate sources and causes of destruction to 
human health and life. The self-protecting power of each State, therefore, 
may be rightfully exerted against their introduction, and such exercises of 
power can not be considered regulations of commerce prohibited by the Con- 
stitution. * ♦ * 

(P. 490.) If from its nature it does not belong to commerce, or if its condi- 
tion from putrescence or other cause, is such, when it is about to enter a 
State, that it no longer belongs to commerce, or in other words is not a com- 
mercial article, then the State power may exclude its introduction. 

The same principles apply as to things that are not fully the sub- 
jects of property rights. 

ITius in Geer v. Connecticut (101 U. S., 619), it was held that the 
State has the right to prohibit the transportation of birds or game 
lawfully killed in the State, because these articles are ferse naturae", 
subject only to such ownership as the State permits. 

From these authorities and others which could be cited it is clear 
that "outlaws of commerce" are distinguished by sharp character- 
istics which never fail, and you can distinguish them as certainlj^ as 
you tell a white man from a black man. If Congress is to prohibit 
their transportation they must be inherently wrong, as a shipment 
of deceitfully colored oleomargarine or a lottery ticket, and wrong 
quo ad the Nation as a whole. 

If it is an " outlaw " of commerce, then it is not a thing with re- 
spect to which you can say to a State, "You shall not forbid that 
thing to come within your borders," or " You shall not forbid it to 
go out." You can do both, because it is not legitimate commerce, 
and not being legitimate commerce, the Constitution is not violated 
by such action. 

Now, coming back to this bill, wherein does it receive any support 
from the principles just enunciated as to " outlaws of commerce." Is 
intoxicating liquor an article of legitimate commerce, or is it outside 
of commerce? Do you not know that in every distillery in the 
United States there is a Government officer who watches everything 
that is done from the time of the buying of the grain until the dis- 
tilled liquor is put into barrels — that the barrels are under the cus- 
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tody of a Government officer in a warehouse until the tax is paid? 
Do you not all know that a great part of our internal revenue taxes 
come from distilled spirits? 

Oleomargarine was decided to be an article of commerce, inter 
alia, because its manufacture was recognized by Congress and it was 
made the subject of Federal taxation. (ShoUenberger v, Pennsvl- 
vania, 171 U. S., 9.) 

So as to tobacco. The Supreme Court of the United States, speak- 
ing of tobacco, in Austin v. Tennessee (179 U. S., 345), says (italics 
ours), page 345: 

Whatever product has, from time immemorial, been recognized by custom or 
law as a tit subject for barter and sale, particularly if its manufacture has been 
made the subject of Federal regulation and taxation, must, we think, be recog- 
nized as a legitimate article of commerce, although it may, to a certain extent, 
be within the police power of the States. Of this class of cases is tobacco. 

As to intoxicating liquors, the effect of a long line of decisions is 
summed up by the Supreme Court of the United States in Louisville 
& Nashville E. E. Co. v. Cook Brewing Co., decided January 22, 
1912, where the court says it has been indisputably determined — 

(a) Thaft beer and other intoxicating liquors are a recognized and legitimate 
«nbject of interstate commerce. 

(&) That it is not competent for any State to forbid any commerce carrier to 
transport such articles from a consignor in one State to a consignee in another. 

(c) That until such transportation is concluded by delivery to the consignee, 
such commodities do not become subject to State regulation restraining their 
sale or disposition. 

If, therefore, intoxicating liquors are a recognized and legitimate 
subject of interstate commerce; if the States can not excmde the 
shipment of such liquors from another State, then it is clear that the 

f present bill can not be supported upon the theory that intoxicating 
iquors are " outlaws " of conmierce, nor can its validity be founded 
upon any of the cases cited above. Not only is this true, but the 
present bill does not itself purport to make intoxicating liquors 
" outlaws " of commerce. It does not undertake to have Congress 
say that the use of intoxicating liquors is wrong in itself; or that 
yuch use is deleterious to all the citizens of the United States ; or 
that such liquors shall be denied the facilities of interstate commerce. 
There is no attempt to repeal the internal-revenue laws taxing 
liquors and regulating distilleries. There is no withdrawal con- 
templated of the recognition by Congress of liquors being in them- 
selves legitimate subjects of foreign and interstate commerce. Noth- 
ing of this sort is attempted. It is, therefore, only a subterfuge to 
try to show that the bill can be supported upon the theory that liquor 
fchall be regarded as a " nuisance^' or an " outlaw " of commerce. 

The bill on its face is evidently an attempt to have Congress assist 
some States in the enforcement of their police regulations of the 
liquor traffic as against the interests of other States which authorize 
the manufacture of liquors and desire as wide a market for them 
as possible. 

The question has been asked whether Congress could not make in- 
toxicating liquors " outlaws of commerce " and prohibit their trans 
portation from State to State. 

A complete answer, so far as this discussion is concerned, woulJ 
be that this question does not now arise. The present bill does not 
pretend to really accomplish this purpose. 
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But waiving this objection, let us try to frankly answer the ques- 
tion. 

Let it be remembered that Congress can not arbitrarily prevent 
interstate commerce in things which are in theit own nature the 
subject of legitimate commerce. The power as to legitimate com- 
merce is to regulate, not to prohibit. Congress could not prohibit 
commerce in wholesome meat or bread. This is conceded. So when 
Congress comes to consider things that may be classed as illegitimate 
commerce, it does not merely t)ut articles in that class of its own 
arbitrary will, but recognizes the existence of characteristics in the 
article which in the common opinion of the country render it harmful 
or deleterious, just as the Supreme Court of the United States, in 
passing upon the validity of acts of the legislature dealing with such 
articles, takes judicial cognizance of their characteristics in deter- 
mining whether the legislative act is arbitrary or not. 

Thus the Supreme Court of Tennessee decided that cigarettes were 
not legitimate articles of commerce, because wholly noxious and dele- 
terious to health and their use inherently bad and bad only ; but the 
Supreme Court of the United States held that this was not so in such 
i way as to make them " outlaws of commerce." (Austin v, Tennes- 
see, 179 U. S., 350, 367.) 

The difficulty of dealing with the question of the wholesale prohi- 
bition of interstate commerce in liquors is that it is difficult to realize 
the atmosphere under which such a question would come to be prac- 
tical. The lottery case furnishes an illustration. In early times in 
this country lotteries were not looked upon with disfavor. Churches 
and public buildings were built with their proceeds. They were fully 
authorized by the legislatures; but with the passing of time there 
came to be a complete revolution in sentiment, so that they were bad 
to the moral conscience of the whole country. And therefore the 
Supreme Court, taking judicial cognizance of this situation, said 
that lottery tickets were contraband of commerce, because everybody 
agreed that they were hurtful to everybody in the United States who 
indulged in their use — ^that lotteries were a widespread pestilence, 
going into every home and working harm. 

But this is not true as to the use of intoxicating liquors. There is 
no belief, shared by substantially the whole people of the United 
States, including the Government, that the use of intoxicating liquors 
is so inherentljr wrong and deleterious to the whole people that it 
should be prohibited or suppressed as lottery tickets are prohibited 
or suppressed. 

We know that its use is freely permitted among all the civilized 
people in the world ; that its prohibition in countries like England, 
France, Germany, or Italy would be regarded as simply ridiculous; 
that forei/orn traffic in them is enormous and has been since the be- 
ginning of the Government ; that even in this country, though it is 
subjected to numerous restrictions under the police power of the 
States, still its prohibition is attempted only in a part of the coun- 
try. We know, further, that it is still recognized by the Govern- 
ment of the United States as a legitimate subject of commerce; that 
its distillation is regulated by the Government ; and that it is heavily 
taxed by the Government; that the real situation in this country is 
that a great majority of the people are in favor of its use, but its 
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temperate use, whilst a large number of earnest and zealous people 
are m favor of its prohibition. 

If the sentiment as to the use of liquor ever grows, as did the 
sentiment as to lottery tickets, to such an extent that substantially 
the whole country 'will believe that the use of intoxicating liquor in 
any form as a beverage is inherently wrong and deleterious to the 
whole people — a state of things which I regard as wholly impossible 
in the very nature of things — ^then such a state of facts would justify 
Congress m recognizing it and passing a law excluding liquor from 
interstate commerce on the theory of the lottery case. But it is 
scarcely practical for us to be considering now what Congress might 
legally do on an impossible state of facts. Of course. Congress could 
not declare liquor an ''outlaw of commerce" and still regulate its 
manufacture and tax it. All the internal-revenue laws relating to 
intoxicating liquors would, of course, have to be repealed. 

This bill does not purport to " outlaw " intoxicating liquor. It is 
really an attempt to aid one State to enforce its police power at the 
expense of other States. 

This bill undertakes to say to Maryland, "Your whisky is out- 
lawed because it is going to be used in violation of the prohibition 
laws of another State." What does that mean, gentlemen? It 
means that here you have two States with conflicting interests, does 
it not? Take two States, for illustration, one a prohibition State 
and one where whisky is manufactured. Here you have two States 
which are interested in diflferent things, and interested in different 
ways about a thing which is a subject of commerce. One State 
wants it and the other does not want it. What was the interstate- 
commerce law passed for? Was not the interstate-commerce law 
passed for the very reasctn that there were conflicts of interest be- 
tween this State and that State as to commerce — as to the inter- 
change of commodities? And is it not a fundamental and final 
answer to this question to say that when you are dealing with 
interstate commerce, the interstate-commerce clause requires you not 
to deal simply with the idea of helping one State in its interest, in 
what it thinks is its interest, against the interests of another State. 
I think my brother who talked just before me was very frank about 
it, that the only way that this conclusive argument can be gotten 
around at all is to attempt to make this not a regulation of inter- 
state commerce, but to make it contraband of commerce. Now, that, 
I say, is conclusively shown, can not be done in this case. 

Now, I deny the power of Congress under the interstate commerce 
clause to use the great power of the Government of the United States 
to aid one State as to its local police matters against another State. 
There is no authority, that I know of, properly understood, that 
contains that principle. 

In one of the most recent cases in the Supreme Court of the United 
States the true principle of the interstate commerce clause was stated. 

In Oklahoma v. The National Gas Co. (221 U. S., 229), the court 
says (italics ours), page 255: 

And yet we have said that in matters of foreign and interstate commerce 
there are no State lines. In such commerce^ instead of the States, a new power 
appears and. a new welfare, a welfare which transcends that of any State, But 
rather let us say that it is constituted of the welfare of all the States, ♦ ♦ ♦ 
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Here is involved simply an attempt to have Congress say to one 
State, " Now, you have a prohibition law ; you have been trying to 
enforce it and you do not succeed entirely. Why do you not succeedl 
Because here come in some goods from abroad, or from another 
State." Now, Congress says, "We will help that; we will take up 
that situation and we will endeavor, under the commerce clause, to 
so hedge things about that you can more perfectly enforce your law." 
Where, under any section of the Constitution, does Congress get the 
right to supplement or aid or take the place of the purely police 
powers of the State? Because that is all it amounts to; and my 
brother Caldwell is perfectly right when he says it is not even that, 
it is not even a regulation of commerce, because, as you will see upoii 
looking at these cases in the Supreme Court, that the power is exclu- 
sive, and there must be some uniform rule. Why? Because, in 
interstate commerce, Congress deals as a nation; and, dealing as a 
nation, it deals as a unit; and, dealing as a unit, when it regulates 
it must be a uniform regulation, and therefore it must be something 
in the power of Congress to do. Congress can not adopt the policS 
laws or the States. 

In the case of Rahrer (140 U. S., 545), the case you have already 
been over, it is said, page 562 : 

Nor can Congress transfer legislative powers to a State, nor sanction a State 
law, in violation of the Constitution; and if it can adopt a State law as its 
own, it must be one that it would be competent for it to enact itself, and not. a 
law passed in the exercise of the police power. * * * It does not admit 
of argument that Congress can neither delegate its own powers, nor enlarge 
those of a State. 

Congress can not take up a law of the State and enact it as its owja 
law unless it is the kind of law it could have enacted without refer- 
ring to the State. These things, in other words, are so different, the 
police power dealing with the internal affairs of the State and inter- 
state commerce dealing with this great Nation as a nation, these 
ideas are so disparate in law that Congress can not, acting as a 
nation, acting as a unit, take up and pass a law by adopting a State 
law if that State law justifies itself only under the police powers of 
the State. 

Then, again, speaking now of the object of the interstate-com- 
merce law of the Constitution, the same decision says that the ob- 
ject was undoubtedly to prevent "commercial regulations, partial 
in their character, or contrary to the common interests." 

"Common interests," and "common interests" in the language of 
the Supreme Court in that case, means the interests of the people o.f 
the United States as a Nation under the commerce clause. That is 
what it means. 

Gentlemen, that is about the view I wish to emphasize, and I want 
to reiterate, as earnestly as I possibly can, that this law can not be 
justified, constitutionally, under the contraband idea, of putting the 
thing out of commerce; nor can I see that it can possibly be a regu- 
lation of commerce, when it simply undertakes to help one State 
against another in its police regulations, taking something whic|i 
that other State may pass, which Congress could not pass itself, and 
which is therefore contrary to the very decision which I have read. 

Senator Nelson. I want to call your attention to the Wilson law 
and point out that it is exactly on the lines of this bill. Before 
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tile Wilson law was passed the Supreme Court held that interstate 
commerce went to the extent of allowing the sale of the unbrokeD 
package, did it not? 

Mr. Gans. Yes, sir. 

Senator Nelson. Here is the Wilson law, and let us see how this 
bill follows it : 

Be it enacted hy the Senate and House of Representatives of the United States 
of Amfsrica in Congress assemUed, That aU fermented, distilled, or other intoxi- 
cating liquors or liquids transported into any State or Territory, or remaining 
therein for use, consumption, sale, or storage therein, shall, upon arrival in such 
State or Territory, be subject to the operation and effect of the laws of such 
State or Territory enacted in the exercise of its police powers, to the same ex- 
tent and in the same manner as though such liquids or liquors had been pro- 
duced in such State or Territory, and shall not be exempt therefrom by reason 
of being introduced therein in original packages or otherwise. 

Mr. Gans. Yes, sir. 

Senator Nelson. Ths^t is exactly what this bill says. It says that 
when liquor comes into any State, it shall be subject to the laws of 
that State. Here is an exact model. 

Here the Federal Government relinquished its power over inter- 
state commerce to the extent of allowing selling in the unbroken pack- 
age. In this bill we propose to relinquish a little more of that power. 
This bill — I do not refer to the contract part of it, because that does 
not meet with my approval — the first part of the bill is identically in 
the language of the Wilson law, and this law meets fully the argu- 
ment that this is a delegation of legislative authority. If it is a dele-, 
gation of legislative authority in this case, it was also a delegation of 
authority to leave it to the laws of the Stiite or Territory in reference 
to the disposing of it in the unbroken package. If there is a delega- 
tion of legislative authority in this fcase, there was also in the Wilson 
law. 

Mr. Gans. Now, will you allow me to answer that? 

Senator Nelson. Yes. 

Mr. Gans. Or try to answer it, I mean ; because, to my mind, the 
answer is very clear, although you all may not think so. The answer 
is this, and it is fundamental : It is just exactly like it was with Shy- 
lock ; it is not so hard to surrender your little finger, but when it comes 
to taking a slice out of your heart, it is different, is it not? In dealing 
with this question, the Wilson bill, as you have suggested, the court 
said what? Let me give the situation. Before the Wilson bill was 
passed there was the case of Leisy v. Hardin, in which* they held 
that the power of Congress over interstate commerce extended not 
only from the time the consignor began to ship the goods to the time 
of its delivery to the consignee, but that it followed the sale in the 
original package by the consignee. This was the case of Jjeisy v, 
Hardin. The act of 1890 had this effect : It let go the power of Con- 
gress, so far as the sale in the unbroken package was concerned. 

Now, take the language of the Wilson law. By the language 
itself you could read it to mean that as soon as liquor got into the 
State it must be subject to the law of the State, but the Supreme 
Court of the United States took it up and said : 

It can not be. If you construe the language to mean that, then you are 
Interfering with interstate commerce in its fundamental aspect; you are inter- 
fering with the transportation of goods from the consignor to the consignee. 
But when you let go the power over the sale in the original package, you are 
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not dealing with interstate commerce, per se, you are not dealing witli a thing 
over whicli CJongress has exclusive Jurisdiction; you are dealing with an Inci- 
dent of Interstate commerce, a thing like a wharf, or a warehouse, over which 
the State has police power unless Congress interferes. In other words, the Juris- 
diction over the original package being in the State under its police power 
unless Congress prevents it, and if Congress takes off its hand, then what is 
restored? Does Congress give the State power to sell in the original package? 
No; Congress can not give the State anything. Congress simply takes off its 
concurrent supervisory Jurisdiction, and the State police power, ex propria 
vlgore, governs the sale of the package. That is the ground upon which they 
put it 

Senator Nelson. No ; they put it upon the ground that the liquor 
had not arrived in the State. They used the term " arrival." They 
said it had not arrived in the State until it had been delivered to the 
consignee. 

Mr. Gans. Yes. 

Senator Nelson. That was the real gist of the case," 

Mr. Gans. I have the language. It is Rhodes v. Iowa (170 U. S., 
p. 424) : 

Whilst it is true that the right to sell, free from State interference, interstate 
commerce merchandise was held in Leisy v. Hardin to be an essential incident 
to interstate commerce, it was yet but an incident, as the contract of sale 
within a State in its nature was usually subject to the control of the legisla- 
tive authority of the State. On the other hand, the power to contract for the 
transportation of merchandise from one State into or across another involved 
interstate commerce in its fundamental aspect and imported in its very essence 
a regulation which necessarily must be governed by laws apart from the laws 
of the several States, since it embraced a contract which mu^ come under the 
laws of more than one State. 

Now, if that means anything it means that interstate commerce 
per se, going from the consignor to the consignee, is pure interstate 
commerce, with respect to which Congress has exclusive jurisdiction 
under the Constitution, and you all know perfectly well that if Con- 
gress is given by the Constitution exclusive power over that kind 
of interstate coYnmerce (Southern Ey. v. King, 217 U. S., 531) it 
could not give any part of it to the State. If the power is in the 
State, where did the State get it ? It never had it, and it can not be 
given it by Congress. But the authorities do say this, that when it 
comes to incidents of interstate commerce, such as selling in the origi- 
nal package, you have a thing which may be under the State or 
under Confess, as Congress chooses. That is all there is to it* 

Senator Borah. In other words, if they had held that the Wilson 
law meant, by the word "arrival," when it physically entered the 
State, they would have made the law unconstitutional ? 

Mr. Gans. Yes. 

Senator Borah. And they held that it meant when the transaction 
was closed ? 

Mr. Gans. Yes. They held that the sale in the original package 
was something that could be left to the State or not, at the option of 
Congress. . 

Senator Nelson. Excuse me for having interrupted you. 

Mr. Gans. Certainly. I rather like it than otherwise. Now, I 
have only one other thing to say, and that is in respect to the delega- 
tion of power. The discussion which I have just made leads up to 
this, and therefore I regard it as supplemental to the very able dis- 
cussion made by Mr. Maxwell. 
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The point is that it is really not a regulation by Congress at ally 
but it IS really delegating to the State the power to do something. 
It must be that, in essence, because Congress can not take up and 
adopt a law of the State when the thing which it does is something^ 
that Congress could not do itself. It therefore amounts to simply 
a regulation by the State and not by Congress. • 

But look at the absurdity of the bill — ^I mean the legal absurdity, 
of course. Here is a case, and I will not read the language, where 
there is a shipment of liquor from one State to another, where the 
liquor is "intended" — intended by whom? Intended when? "In- 
tended by any person interested therein^ directly or indirectly, or in 
any manner connected with the transaction, to be received, possessed, 
or kej)t, or in any manner use, either in the original package or other- 
wise, in violation of any law of such State, Territoiy, or District of 
the United States." Intended by anybody connected., directly or in- 
directly, at any time, with the transaction, to violate the law of any 
State, with respect to which intention there is nothing in the bill — 
and they do not want it there — which connects knowledge of that 
intention with the consignor. Now, I ask you, gentlemen, as law- 
yers, all of you experienced lawyers, who have oeen dealing with 
weighty aflfairs all through your lives, did you, up to the time of 
reading this bill, ever hear of a proposition which fundamentally is 
so opposed to all principles of inherent justice, as taking from me 
property in transit with respect to which I am entirely innocent on 
account of the fact that somebody, at some time, directly or indi- 
rectly connected with the transaction, may intend to violate the laws, 
no matter what the laws are, in regard to ale, in the original package 
or not, of another State. Did anybody ever hear of anything like 
that? 

There are States, as you know perfectly well, where some counties 
are wet and some dry, and if the consignee lives in a city which is 
wet, to which the consignment goes, and if that consignee, without 
the knowledge of the consignor, intends to send some of that liquor 
to the dry counties, he intends to violate the law, and I am to be 
punished for that, although I have no way of finding out. Even 
though I asked him and he lied to me, I would have forfeited my 
property. 

TTien, if I sell to a consignee and he says that he intended or in- 
tends — ^in order to escape paying the bill when the bill comes in for 
the goods — to sell on Sunday, or after 12 o'clock at night, or to sell 
to a minor, or within a certain distance of a schoolhouse, or to do 
any one of those things which may be prohibited by the laws of his 
State, I am to be held to forfeit all my goods. Moreover, a thing 
can not be contraband of commerce unless it is contraband before it 
starts. Before it starts it must be a thing which is not a subject 
of commerce before it is put on the cars, because a thing would very 
rarely get to be contraband of commerce while it is going on the 
train. 

Here is a thing put on the train innocently by the consignor, an 
article manufactured under the laws of his State and recognized by 
the United States by its taxation and the policy of regulation as 
being an article of commerce, and yet because somebody intends, 
after it gets there, to violate the law of the State to which it is 
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shipped it has been contraband of commerce from the beginning, 
under the rules I have indicated, and can be seized even in transit 
or seized at the other end. Now, with very great respect, that is 
supremely ridiculous, from my point of view. I do not believe 
there is a man who has any inherent sense of right who could believe 
that a consignor should be deprived of his property under these cir- 
cumstances ; and yet that is what is intended here. 

Senator Dillingham. How would this law differ in principle 
from one that was framed in the same manner and made to n^plj 
to the ordinary poisons that are used among druggists, and to opi- 
ates, and to firearms, and to things of that kind that might be used 
legally or might be used illegally? 

Mr. Gans. I think that the State, under its police power, can pass 
laws relative to the use of dangerous things. 

Senator Nelson. We have a law governing the shipment of dyna- 
mite. 

Mr. Gans. Yes; but that comes under danger in transportation. 

Senator Dillingham. Yes ; but if Congress had power to pass this 
law, would they have the power to pass laws in relation to these 
other things? 

Mr. Gans. Yes; Congress could under that theory go into the 
whole matter and pass police regulations in regard to anything al- 
leged to be dangerous in its use. This is a sort of entering wedge, 
by which Congress, under the interstate-commerce power, would 
take police jurisdiction. I do not see where it is to stop. All that 
they nave to do is to have some reason for saying that the thing 
which you are going to ship is going to do harm to the people where 
you ship it, under their legal ideas or their traditions, and you could 
grasp and hold, therefore, in the Government of the United States 
a vast area of power which is now exclusively in the States. 

Mr. Caldwell. Might I ask you a question ? 

Mr. Gans. Certainly. 

Mr. Caldwell. Is it not true that under the law as it now is, an 
original package might be seized in the hands of the consignee im- 
mediately after delivery, at the point of destination, and confiscated 
if the consignee intends to use it in violation of the law, an^ all that 
notwithstanding whether the liquor had been sold on credit or not? 

Mr. Gans. That is true. 

Mr. Caldwell. And the innocence of the vendor ? 

Mr. Gans. Yes. 

Mr. Caldwell. So that this simply moves it up to the delivery 
prior to the point of destination; that is all, is it not? 

Mr. Gans. That is all, because it is everything. It moves along an 
impossible path; that is all. The only reason why the package you 
represent could be seized in the hands of the consignee is that when 
it gets there, under the law of 1890, it is under the control of the 
State, and the State has control of it inherently and originally. The 
United States has a right to take that control away; but if it leaves 
its hands off, then the State has control ; but the State has no control, 
and never did have any control, over goods in transit. 

Mr. Caldwell. You will find in numbers of cases I have cited, for 
instance, in the case of Eighteen Barrels of Beer, from Oklahoma, 
where exactly that thing was done. That is, after delivery they 
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seized the 18 barrels of beer, although they were still in the car, a 
remnant of a carload shipment. 

Senator Nelson. There was a gentleman here who, just after we 
took a recess, requested that he might be heard. I think he repre- 
sented the German- American Alliance. I told him that we would 
give him a hearing if the rest of the committee agreed. 

Mr. Wildermuth, of Philadelphia, arose. • 

Senator Nelson. Please proceed, and be kind enough to be as brief 
as possible. All of the members of the committee are much pressed 
with other work, but we want to give you all the time that you feel 
you need. 

STATEMENT OF MB. P. A. WILDEBMUTH, OF PHILADEIFHIA, PA. 

Mr. Wildermuth. Mr. Chairman and ^gentlemen, there has been 
a great deal said here to-day regarding the unconstitutionality of 
this bill, Senate bill No. 4043. I agree with the gentleman that the 
bill would be declared unconstitutional for the reason that it would 
impair the obligation of contracts. 

The parties addressing your committee say that in Oklahoma they 
had a personal right to use liquors, notwithstanding the prohibitory 
laws 01 that State ; but I am of the opinion that if this Kenyon bill 
' is made a law it will deprive every citizen in the entire United 
States, notwithstanding the police power of the State, of his right to 
have liquor sent to his residence for his own personal use. I think 
that would be the effect of the passage of the Kenyon bill, and I ask 
leave to file a brief. 

Senator Nelson. Very well ; your brief will be filed. 

The brief referred to is as follows : 

BRIKF ON LOCAL-OPTION LEGISLATION AND THE COMMERCE CLAUSE, BY P. A. WILDER- 
MUTH, REPRESENTING THE GERM AN- AMERICAN ALLIANCE OF PENNSYLVANLA. 

The Supreme Court of the United States held, in an opinion filed on January 
22, 1912 (Louisville & Nashville R. R. Co. v. Cook Brewing Co., October term, 
1911, No. 64), that a statute of Kentucky which makes it unlawful for any 
common carrier to transport beer or any intoxicating liquor to consignees in 
"dry" localities is in conflict with the power to regulate interstate commerce 
vested in Congress in so far as it applies to intoxicating liquors shipped from 
other States, and does not justify an interstate railroad in refusing to accept 
«uch consignments. The court also held that the shipper might obtain relief 
by bill in equity, filed in either the State or Federal court, without first resort- 
ing to the Interstate Commerce Commission. The essential facts in the case 
were as follows : , 

Upon the p.assage of the Kentucky statute, the defendant railroad, a Ken- 
tucky corporation, operating a railroad extending into Indiana, notified the 
public that it would discontinue receiving consignments of beer or other liq- 
uors to points in that State where the local-option law was in operation. The 
plaintiff, a brewing company, tendered shipments of beer from Evansville, 
Ind., to such counties, prepaying the freight and complying with all shipping 
regulations, which the defendant refused to accept. The plaintiff then filed a 
bill in equity in the State court praying that the railroad be enjoined from 
refusing to accept such shipments. A preliminary injunction was issued as 
prayed for, whereupon the case was removed by the defendant to the United 
States Circuit Court upon the ground of diversity of citizenship, and also be- 
cause it involved questions arising under the Constitution and laws of the 
United States. An answer was filed by the defendant and the preliminary 
injunction allowed by the State court made permanent, which decision was 
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sustained, on appeal, by the United States Circuit Court of Appeals for the 
Seventh District (172 Fed. Kept., 117), from whose decree this appeal was 
taken. The opinion of the court, delivered by Justice Lurton, after disposing 
of certain objections to the jurisdiction, is as follows : 

"The case was heard upon bill and answer. The defense is based solely 
upon the terms of the Kentucky act of March 21, 1906, now section 2569a, 
Carroll's Kentucky Statutes of 1909, entitled 'An act to regulate the carrying, 
moving, delivering, transferring, or distribution of intoxicating liquors in local- 
option districts.' By that act it is made unlawful for any common carrier to 
transport beer or any intoxicating liquor to any consignee in any locality 
within the State where the sale of such liquors has been prohibited by vote of 
the people under the local-option law of the Stated A violation of the law 
subjects the offender to a fine of not less than fifty nor more than one hundred 
dollars for each offense. 

" Upon the assumption that this legislation effectively prohibited both State 
and interstate transportation of such commodities within the State, the railroad 
company notified all of its agents, in and out of the State, to refuse to receive 
such liquors when consigned to any local-option point. This notification was 
by a printed circular letter, which set out the full text of the act and gave a 
full list of all such local-option points. In express terms this notification ap- 
plied in both inter and intra state shipments; and it is averred this circular 
was filed with the Interstate Commerce Commission. It is not, however, 
averred that the commission either took any action thereon or that it was 
asked to take any action. 

" The legality of the attitude of the railroad company toward interstate 
shipments of intoxicating liquors to local-option points in Kentucky must turn 
upon the validity of that legislation as applied to interstate shipments. 

"By a long line of decisions, beginning even prior to Leisy v. Hardin (135 
U. S., 100), it has been indisputably determined: 

"(a) That beer and other intoxicating liquors are a recognized and legiti- 
mate subject of interstate commerce; 

"(6) That it is not competent for any State to forbid any common carrier to 
transport such articles from a consignor in one State to a consignee in another ; 

"(c) That until such transportation is concluded by delivery to the con- 
signee, such commodities do not become subject to State regulation, restraining 
their sale or disposition. 

"The Wilson Act, which subjects such liquors to State regulation, although 
still in the original packages, does not apply before actual delivery to such 
eonsi^ee where the shipment is interstate. Some of the many later cases in 
which these matters have been so determined and the Wilson Act construed 
are: Rhodes v, Iowa (170 U. S., 412) ; Vance v, Vandercook Co. (170 U. S., 
438) ; Heyman v. Southern Ry Co. (203 U. S., 270) ; Adams Express Co. v. 
Kentucky (214 U. S., 218). 

"Valid as the Kentucky legislation undoubtedly was as a regulation in re- 
spect to intrastate shipments of such articles, it was most obviously never an 
effective enactment, in so far as it undertook to regulate, interstate shipments 
to dry points. Pending this very litigation, the Kentucky Court of Appeals, 
upon the authority of the line of cases above cited, reached the same conclu- 
sion: Cincinnati, N. O. & T. P. R. Co. v. Commonwealth (126 Ky., 563). 

" The obligation of the railroad company to conform to the requirements of 
the Kentucky law, so far as that law prohibited intrastate shipments, is clear, 
and to this extent its circular notification was commendable. But the duty of 
this company, as an interstate common carrier for 'hire, to receive for trans- 
portation to consignees upon its line in Kentucky from consignors in other 
States any commodity which is an ordinary subject of interstate commerce, 
and such transportation, could not be prohibited by any law of the State of 
such consignee, inasmuch as any such law would be an unlawful regulation of 
interstate commerce not authorized by the police power of the State. It is 
obvious, therefore, that, in so far as the Kentucky statute was an illegal reg- 
ulation of interstate commerce, it neither imposed an obligation to obey nor 
affords an excuse for refusal to perform, the general duty of the railroad com- 
pany as a common carrier of freight. 

" The fact that the circular notice of the company referred to was filed with 
the Interstate Commerce Commission is incidentally stated in the answer of 
the company, and this fact is now made the basis for an argument that neither 
the State court nor the circuit court had any jurisdiction, and that an applica- 
tion should have been made to the Interstate Commerce Commision for an 
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order requiring the railroad company to de^st from refusing to transport such 
articles in interstate commerce. 

" Why should the brewing company have made complaint to the conunission? 
What relief could it afford? There was no tariff question. There was no dis- 
crimination against shipments tendered by complainant and like shipments 
tendered by other brewers to the same points. There was no claim that the 
commodities tendered were inherently dangerous to transport or that the 
railroad company did not have transportation facilities. Evansville was not 
discriminated against in favor of like shipments to the same points. To say 
that there was a discrimination between shipments of intoxicants and other 
commodities does not make a case of discrimination or preference, where the 
denial of such shipments is* based, as is the case here, wholly and solely upon 
a^ illegal restraint upon that kind of interstate commerce, is to reason in a 
circle, for the question comes back at last to the validity of the law for- 
bidding such shipments. There was no discrimination if the law was valid, 
and the result must turn, not upon any administrative question or questions 
of fact within the scope of the power of the commission, but upon the validity 
of the legislation which controlled the action of the carrier. That is a ques- 
tion of general law for a judicial tribunal, and one not competent for the com- 
mission as a purely administrative body. 

" The decision in the case of Texas & Pacific Ry. v. Abilene Cotton Oil Co. 
(204 U. S., 426) is not applicable here. The question there was one of the 
reasonableness of a rate. Such a question is primarily one of administrative 
character, and the propriety of a prior resort to the commission to obtain a 
ruling upon the question of reasonableness involved the very heart of the whole 
statute. That there might be uniformity in rate making necessarily required 
a resort to that body as a basis for a common-law recovery of an excessive 
charge. 

" The result is that the decree of the court below must be afllrmed." 

STATEMENT OF ME. BOBEBT JACESQN, OF CINCINNATI, OHIO. 

Mr. Jackson. Mr. Chairman and gentlemen, I have a word to 
say on behalf of some individual shippers, if the committee will 
hear me. 

Senator Nelson. Proceed. 

Mr. Jackson. I wish to answer one or two questions that have 
arisen, apparently during this argument, with respect to the consti- 
tutionality of this bill. 

Senator Nelson. Which side of the case are you on? 

Mr. Jackson. I am on the side of those who are opposed to this 
bill. I want to call attention to the decision of the Supreme Court 
in the Vandercook case, in 170 United States, with reference to the 
effect of the Wilson bill. So many times that question has been 
asked, and I just want to call the attention of you gentlemen to 
what the Supreme Court said with reference to this. The court says : 

But the weight of the evidence is overcome when it is considered that the 
Interstate commerce clause of the Constitution guarantees the right to ship 
merchandise from one State into another, and protects it until the termination 
of the shipment by delivery at the place of consignment — 

The court is speaking of liquor in this particular case — 

and this right is wholly unaffected by the act of CJongress which allows State 
authority to attach to the original package before sale, but only after delivery. 

That act of Congress referred to is the Wilson bill. The opinion 
cites the cases of Scott v. Donald and Rhodes v. The State of Iowa, 
and continues: 

It follows that under the Constitution of the United States every resident 
of South Carolina is free to receive for his own use liquor from other States, 
and that the inhibitions of a State statute do not operate to prevent liquors 
from other States from being shipped into such State on order of a resident 
for his use. 
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Senator Duxingham. What case was that ? 

Senator Nelson. That is the South Carolina case. I am familiar 
i?7ith that. 

Mr. Jackson. It is the case of Vance v, Vandercook Co. (170 U. S., 
451,452). 

Senator Nelson. It was put on the ground that in the State of 
South Carolina a man had a right to buy liquor for his own use. The 
personal use of liquor was not prohibited. 

Mi*. Jackson. Yes, sir ; but there was a seizure in that case under 
the law of South Carolina of 73 packages of liquor shipped to one 
person. 

Senator Nelson. You know South Carolina claims the exclusive 
right to handle liquor within her own borders. 

Mr. Jackson. Yes; as a State. 

Senator "Nelson. Yes. 

Mr. Jackson. In the same, decision the court says further along: 

But the right of persons in one State to ship liquor into another State to 
a resident for his own use is derived from the Constitution of the United 
States and does, not rest on the grant of the State law. Either the conditions 
attached by the State law unlawfully- restrain the right or they do not. If 
they do — and we shall hereafter examine this contention— then they are void. 

Mr. Maxwell. That is cited with approval by the court in the 
decision on the 22d of January last in the case of the Louisville & 
Nashville Railroad Co. v. The Cook Brewing Co. 

Mr. Jackson. Yes; and I think it has also been cited in the case 
which Mr. Maxwell cited, of the Adams Express Co. v. Kentucky, 
and was there cited with approval. 

Mr. Maxwell. Yes. 

Mr. Jackson. I also wanted to get into the record the expression 
which Senator Knox gave, and which I think in a very few lines 
tells the whole story of legislation of this character; and without 
repeating what was read by the gentleman who preceded me, I 
want to read two or three paragraphs. Says Senator Knox: 

Congressional expression in favor of personal use ^ould be an expression 
upon a subject with which Congress has nothing to do and upon it all sorts 
of confusing questions would arise. The same evidence required to defeat 
the claim of importation for personal use would give the State the right to 
follow up and seize the goods under any ^existing State law covering the 
subject. 

There are some constitutional questions closed beyond dispute. One is 
that Congress can neither add to nor take from the police power of the States. 
I think no one can seriously question the proposition that as the law now 
stands, under the decisions of the court, it is not within the police power of 
the State now to prevent the delivery to the consignee of an article purchased 
by him in another State, and if the passage of an act, such as proposed in 
these bills, would enable the States to interrupt interstate shipments it could 
scarcely be denied that the additional power was given to the States by act 
of Congress. 

In other words, the police power of the States would be extended 
by an act of. Congress, which is a constitutional absurdity. 

Senator Nelson. And that is exactly what was done in the Wil- 
son law. 

Mr. Jackson. No, sir ; the Wilson law, if I may differ with you, 
Mr. Chairman, did not do that at all. As has been explained here, 
the Supreme Court made the distinction that the Wilson law did not 
attempt to interfere with the shipment until the interstate transaction 
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was ended, and then it said the State could step in and take posses- 
sion ; and the State has to-day the riffht, just as the gentleman from 
Oklahoma says; and if the law has been brpken in the State, after 
the interstate transaction has ended, after the delivery has been 
made, it is the fault of the administration of the State law, not the 
fault of the administration of the Federal law, that that law has 
been broken. The State has to-day authority, by search and seizure 
laws, by laws prohibiting the sale, by a thousand and one different 
laws. 

What is the real reason that those laws have not been enforced ? It 
is simplv because in particular communities the public ^ntiment was 
not in lavor of the enforcement of those laws. That is the reason 
why they are not enforced. 

I have before me a clipping from a newspaper published in Macon, 
Ga., in which it is stated that prohibition in Georgia is a farce. 

Senator Borah. You will find people who believe that, everywhere 
in the world. It may not be true, though. 

Mr. Jackson. It may not be true ; but he says it is a farce simply 
because of the public sentiment in the different communities. They 
will go and vote for prohibition, but at the same time they want to 
get the liquor themselves. 

I said I was not going to discuss the constitutional phase of it at 
this time, after the arguments that have been presented, but I simply 
wanted to say a word about one other phase of the question that has 
been referred to. It has been stated by Mr. Dinwiddie and a number 
of others, in the hearings that have been had before, that the passage 
of this law was not to interfere with the personal use of liquor, and 
that no State had a law that did interfere with an individual to 
prevent him from procuring liquor. That is not exactly so, and I 
want to show you that this very law, if it was enacted, would interfere 
with individuals getting liquor if they saw fit. • 

In other words, if I, nving in* any ^art of the greater portion of the 
State of !B[entucky, should seek to get from Cincinnati liquor, or to 
get it from any other place in the United States, I could not do it if 
this law shoula go into effect ; that is^ if it was a constitutional law, 
and in that way it would interfere with the right of the individual. 

Mr. Caldwell. It would be because of the Kentucky law, though^ 
would it not? 

Mr. Jackson. It would be because of the Kentucky law; but, as 
I say. it has been stated that in no State would the individual be 
prohioited. 

Senator Borah. That would only be true if the State prohibited 
him from getting it? 

Mr. Jackson. Yes. 

Senator Borah. I think that is conceded. If the State prohibited 
it you could not ship it there. 

Mr. Jackson. Yes; but it has been stated all through the record 
that there was no such law as that and that the individual rights of 
the citizen would not be trampled on in any way, whereas I call your 
attention to section 2569a of the Kentuclq^ statutes, which was the 
very section in controversy in the Cook case, already cited, which 
absolutely prevents the individual from procuring liquor except in 
quantities of 1 gallon; and then he has to go off some place where 
they have a right to sell liquor and procure it in person, and it can 
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not be iriiipped by a carrier within the State of Kentucky. I want' to 
show you that the sug^tion that has been made that this bill wotil^ 
not in itself affect tto individual liberties is wrong, and there is olM& 
case where it would affect th^n; and as we know from experience 
these laws spread from State to State very quickly through the efforts 
of these gentlemwi, when they find that they are held to be consti*- 
tii^(»iaL 

So that it would result in the same thing, not only in Kentucky, but 
in every other State of the Union. I thank you, g^itlemen. 

Senator Nelson. If there is no one else to be heard, this will clostf 
the hearings. 

STATEUENT OF LEVI COOKE, ESft. 

Mr. CooKB. Mr. Chairman, may I place one brief statement on the 
record? I do not think that the hearings should close without the 
attention of the committee having been directed to the material which 
is available in the records of the Bureau of Internal Revenue^ showing 
the inability of the States, or the refusal of the States, to enforce theii^ 
prohibitions against manufacture which exist in some of the State 
taws. 

Senator Borah. I do not suppose that that would make any dlf- 
f M^nce to us here. 

Mr. CbOKE. Except to show that the^ States, contending that they- 
are helpless, are in a poor position to demand an extension of th^ 
field in which their police power can operate, when they fail or re^ 
fuse to enforce their police authority within the constitutional Hmitaf 
of that authority. The records in the department will show thtfff 
4uring he last fiscal year some 2,800 illicit stills were seized and for- 
Mted, most of which, it is true, were in operation in those States 
which have State-wide prohibition by State enactment. It will' Bet 
shown by those records that only about 600 stills were registered in 
compliance with the internal-revenue laws in the United States as $i 
whole. 

Mr. Caldwell. How many of those were in Kansas and Okla* 
homa? • ^ 

Mr. Cooke. The records will show, as to the compliance with the 
internal-revenue laws in Kansas and Oklahoma, that there are^ many* 
violations of the laws of those States capable of ready detection by^ 
State officers were the present laws enforced within constitutional 
State police limitations. 

Mr. Caldwell. How many stills were seized as being in violation; 
of those laws in the States of Kansas and Oklahoma ? 

Mr. Cooke. I do not know. In the whole United States there 
were some 2,800 stills seized. 

Senator Borah. By the United States Government? 

Mr. CooKE. Yes; by the United States Government. Those stilli*^ 
were seized by the United States Government not in the exei^se of 
any police authority, but in the exercise of the protection of its own 
revenues. The United States Government went into those States, 
discovered these stills in operation, and seized and destroyed them, 
and in many cases sent the operators to prison. 

Senator Borah. Then, in other woras, you believe that if there 
is an illegal distillery in a State there ought to be a little morei 
liquor put in over the border the other way? 

77224—13 12 
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Mr. CooKE. On the contrary, Senator, the contention which I am 
liow making is simply this, that by reason of the refusal of the 
States to interfere those stills are operated in violation of the laws 
of the States which prohibit the manufacture. If I am not mis- 
taken, in some cases State officers, officers performiujg functions 
under the State laws, have been interested in tne operation of stills, 
not only in violation of their own State laws, but in violation of the 
United States internal-revenue laws. 

Senator Nelson. What does all this argument amoimt to, Mr. 
Cooke, except to state how successful you fiquor men have been in 
avoiding the laws of the State? 

Mr. Cooke. That is not the point. Senator, if you please. The 

S)int is that the States themselves refuse to assist the United States 
ovemment in the protection of its revenues, and that the States 
are now here, so far as their position can be voiced by these gentle- 
men, asking that the constitutional limitations of their police au- 
thority be extended, whereas, as a matter of fact, they are not fully 
performing their functions within their present police authority. 

It simpfy shows the fact, which I feel safe m stating, that far 
from there being any demand for this legislation from the sovereign 
States of the Union on account of their helplessness to protect the 
people within their own police power, there is no such demand, ex- 
cept that the temperance organizations, who desire any legislation 
which they can procure, come here and advocate an extension of the 
police authority of the States by national legislation. The records 
of the United States Government, and particularly of the Internal 
Revenue Bureau, disclose those conditions, and this committee ought 
to have that information before it, when it proceeds to pass upon 
the practical necessity, even if it could, by any possibility, be consti- 
tutional, of legislation of this character. 

Senator Borah. All right. 

Senator Nelson. Any of you can file briefs in the case if you de- 
sire to. 

Senator Borah. I would like to suggest to the people who have 
been favoring fhis bill that there is one proposition on which I am 
not clear, and I wish they would file a brief on it. That is the 
question of intent in this contract. I have not yet made up my mind 
on that proposition. 

Senator Nelson. I want to say to those who are in favor of the 
bill how it looks to me. As to the last part of your bill, aside from 
the constitutional questions, I regard it very doubtful if it would 
lie possible to enforce it. I think if you would drop out all after 
the semicolon in your bill — that is, all relating to contracts^tc. — 
you would have then a bill on all fours, in principle, with the Wilson 
Act, and it would be very helpful to you, but I think the other part 
of your bill, relating to contracts goes too far, and that it is im- 
practicable to enforce it. 

ADDITIOlSrAL STATEMENT OF HON. PEED S. CALDWELL, OP 

OKLAHOMA. 

Mr. Caldwell. I would like to state to the committee why that 
was put in there. It is a matter of record in the Federal courts of 
Oklahoma and the last part of the record was made in the Supreme 
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Court here. The Federal courts, upon petition of the foreign liquor 
dealers, issued blanket injunctions for trie purpose of protecting this 
sacred right of interstate commere in intoxicating liquors^ which 
operated m this manner. A, B, and C, good, reputable citizen^ of 
Oklahoma, might go before the judge oi the district court, which is 
a court of general jurisdiction and a court of record, and swear to 
facts which, in the opinion of the judge of that court, would be 
amply sufficient to constitute probable cause for beliving that a liquor 
nuisance existed at a particular place, say, at the depot of the Santa 
Fe Eailroad Co. 

Having determiiied the existence of such probable cause, the court 
would issue its warrant, which is a command to the sheriff to go to 
the place, search for the thing and seize it; in other words arrest it 
and Dring it into court. The Federal injunction had this effect. It 
said to the sheriff, " You will execute the process of the State court 
at your peril. If it turns out that the liquor is still in the hands of 
the carrier, undelivered under the contract of interstate shipment, 
we will put you in jail for contempt of court." Of course the result 
was that it paralyzed the executive arm of the State judiciary. 

Senator Borah. I can see the necessity of this as a practical propo- 
sition, but what I wanted to hear you on was as to whether or not we 
could do that thing. Can you declare a contract void which repre- 
sents value, price of property, and so forth, upon the evil intent of 
another party? 

Mr. Caldwell. If you can take the property of one man because of 
the unlawful intent of another man, under certain circumstances, I 
think within the same limitations you might say that about the con- 
tractor in this case. 

The same point was raised in the hearing before the House com- 
mittee the other day, and I made this statement. It is my opinion 
of the law. If I have a case of whisky in my cellar and some evil- 
disposed person steals my case of whisky and takes it down in the 
alley and Jbegins to peddle it out, or has it down there with the inten- 
tion of peddling it out, and an officer seizes the liquor and arrests the 
person, certainly my case of whisky is not to be lorfeited because of 
the intent of a trespasser to violate the law with it. 

But now suppose I deliver my case of whisky to my servant to go 
home with it and put it in the cellar, and he, mstead of doing that, 
goes up in the alley and sets up a joint there and begins to- peddle it 
out. If my servant does that, I having intrusted him with the 

{)roperty, his possession and intent are sufficient to impress that 
iquor with an illegal character and subject it to seizure. The Dob- 
bins case is instructive on that. There is a case under a law which 
provides that if the lessee of a distillery violates the law, the entire 
distillery shall be forfeited. In that case the distillery was in the 
hands of a lessee and the lessee violated the law and the Federal 
Government seized the entire property. The lessor lost thousands of 
dollars' worth of property because or that violation of the law, and 
in that case you will find the question very thoroughly discussed. 

Take, again, ships imder the piracy laws. Suppose I own a ship 
and put a captain in charge of her and a crew on board and they go 
out upon the sea with a cargo, but instead of carrying my cargo to 
the foreign port to which it is consigned and engaging in lawful com- 
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merce as I have told them to do, they turn pirates upoi;! the high seas. 
I, the owner, must lose the vessel ir it is caught, and it must be de- 
stroyed because of the piracy. 

Senator Borah. Of course, you do not want a law that is np4( 
constitutional? 

Mr. Caldwell. No. 

Senator Boraij. And I do not want to vote for a law unless I think 
it is constitutional, much as I would like to have it. Suppose that 
John Jones goes over to St. Louis from Oklahoma, and St. Louis, or 
Missouri, recognize? the absolute right there to make a contract and- 
sell that liquor; they are doing a thin^ which is perfectly legitimate 
under that law. But suppose all the time there is in the mind of the 
man who is purchasing the liquor the intent of taking it down, to 
Oklahoma and selling it in open violation of the law, and he makes 
his contract with the man to purchase, and goes his way. Then sup- 
pose the vendor sues for the purchase price 60 days afterwards, 
and the purchaser says, " I was shipping that liquor to Oklahoma 
for the purpose of selling it in Oklahoma in open violation of the 
law." Can you declare that contract void because of the intent of 
the purchaser of that liquor, without any knowledge on the part of 
the seller who made the contract that that evil intent existed ? 

Mr. Caldwell. Regardless of whether you can or not, I think that 
contract does not come within the 

Senator Borah. I so understood your argument a while ago. 

Mr. Caldwell. I confess, while this is perhaps put together in an 
original way, I copied from the Wilson Act and the penal code and 
the food and drugs act to make this law. I refer to the provisions in 
the penal code that went into effect about January 1, 1910, about col- 
lecting the purchase price, that makes it illegal to act as the agent of 
the vendor for the purpose of completing the sale by collecting the 
purchase price, and that is drawn very guardedly for the purpose of 
keeping the operation of the law within ttie scope of the Federal juris- 
diction, I take it. It uses the term " connected with the transaction." 
Here the " transaction " means the transaction in its interstate- 
commerce features; in other words, interstate commerce in its fundar 
mental aspect. 

The transaction between the parties which you state in your ques- 
tion seems to me to have nothing to do with interstate commerce^ in 
its fundamental aspect, and it has no connection with this transaction 
aimed at in this law. 

Mr. Jackson. Suppose you wrote a letter from Oklahoma instead 
of going to St. Louis ? 

Mr. Caldwell. It would be exactly the same thing. 

If you undertake to make the delivery in Oklahoma, then, of course, 
the contract involves interstate commerce in its fundamental aspect. 
But I think there is no doubt about the power of Congress, and, as a 
matter of policy, all that anyone has got to do to protect himself is 
tojget payment in advance. 

Senator Borah. Yes. 

Mr. Caldwell. It is easy to protect himself. It is exceedingly 
difficult or impossible for the State to protect itself in the absence of 
such regulations. 
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Mr. Maxwell. Would you mind tellinc us what is the significance 
of this expression: "Which is intended by any person interested 
therein, directly or indirectly, or in any manner connected with the 
transaction "? What is all that intended to cover? 

Mr. Caldwell. All features of interstate commerce and commerce 
in intoxicating liquors. If there is a loophole for them to get out 
through, I did not know it at the time I drew that bill. [Laughter.] 

STATEMENT OF MB. WALTER E. HUDBETH, PRESIDENT OF THE 
AMERICAN WINE GROWERS' ASSOCIATION. 

Mr. HiLDRETH. Mr. Chairman, I represent the American Wine 
Growers' Association. We look upon tnis matter in a very serious 
light, because if this bill should become law our business might be 
cut off almost entirely in some cases. 

Take the question of shipping wines or liquors into a State which 
was not, as we understood the law, a prohibition State altogether. 
It is a question where any wines, liquors, ales, or beer are shipped 
into a State to be used in any way contrary to the law of the State. 
We know perfectly well that in New York State, in which I per- 
sonally live, there are a great many police regulations, such as not 
allowing the sale of liquor after 1 o'clock at night, or to minors, and 
80 forth. A great many of the members of our association are ship- 
ping goods from California, where a great many of them live, to New 
York. If an intention to violate the law is to be inferred from the 
sale or use of those goods after 1 o'clock at night — and it is very 
difficult to prove that they would not be so sold or used — those goo(k 
might be seized 6ven in New York State, irrespective of any prohi- 
bition law. New York State has no prohibition law whatsoever, 
except in certain counties. There are no general prohibition laws. 
But as it appears to us in respect to goods from our brothers in 
California, shipped to New York, if it were shown that those goods 
might be sold or were intended to be sold after 1 o'clock at night 
the whole shipment might be seized at once. It struck our people 
that they would like to be heard pretty strongly on that matter. 

Senator NfiLSoi^. We have given the wine growers a hearing. At 
our last meeting two gentlemen were heard representing the wine 
growers. 

Mr. HiLDRETH. There havie been a good many of them here. 

Senator Nei^on. You may file a brief if you desire to do so. It 
will go into the record and be printed with the hearings. 

Mr. CuLMAN. How long a time may we have to file such a brief? 

Senator Nelson. How long do you want? ' We will give you 10 
days to file a brief. 

Mr. CuLMAN. That will be quite sufficient. 

Senator Nelson. You can send it to the clerk of this committee 
and he will see that it goes into the record and is printed. This 
closes the hearings. 

Thereupon, at 3.45 o'clock p. m., the subcommittee adjourned. 
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The following briefs were received and ordered printed : 

bbief of the american wine obowebs' association. 

American Wine Gbowebs* Association, 

Office of the President, 
^ Urhana, N. Y., March 16, 1912. 
Hon. Knute Nelson, 

Chairman Suhcommittee Committee on Judiciary, 

United States Senate, Washington, D, C, 
Deab Sib: Following your suggestion ta file a brief with your committee, 
the American Wine Growers* Association makes the following short statement 
In opposition to a favorable consideration of the Kenyon bill (S. 4043) : 

1. There is no proper and just demand for the bill. What demand there is 
comes from a skillfully worked-up movement. It comes from an organized 
conspiracy largely directed and controlled by paid and professional agitators. 

2. There is no real need of the bill. What need there is for this proposed 
legislation comes from the local and State authorities not doing their duty 
and by not enforcing their own laws. In fact, the local and State laws are 
amply sufficient to deal with any or all of the troubles or evils alleged by 
the advocates of the bill. 

3. It is hardly necessary at this time to discuss the constitutionality of the 
bill, as this whole matter has been ably discussed by the attorneys. It would 
seem, however, that in comparing the constitutionality of this bill with the 
game law one important factor was overlooked, namely, that when the restric- 
tion was placed on interstate commerce prohibiting illegal game shipments the 
Interdiction was on an illegal act in its inception, while Senate bill 4043 
attempts to interdict a commercial action which in its inception is perfectly 
l^al and which could in no way become an illegal action until after the inter- 
state-commerce act had been completed. 

But what appeals to us more directly as merchants and manufacturers of 
wine are the evil results which of necessity would follow the enactment of 
this bill as a law. It would put into the hands of a fanatical party a lever 
so powerful that it would be practically impossible to engage in any interstate 
transaction in wines, or, in fact, in any intoxicating article, whether used for 
medicinal purposes or for consumption as a beverage. 

The provisions of the bill are most drasttc, as they interdict the transporta- 
tion of the above articles " if intended " by any person interested directly or 
Indirectly in the transaction to be used in violation of any law of such St^ite or 
Territory. It is obvious that even though all the parties directly interested 
might have the best of intentions in regard to obeying the law, yet some one 
indirectly connected with the transaction by intending to break the law might 
thereby forfeit the property rights of all others in the same. 

As an illustration, a California wine producer might ship to a wholesaler in 
New York a certain brand of wine with every intention on the part of both 
parties to obey in every way the law, the package being duly marked, show- 
ing what it contained, etc. A member of the Anti-Saloon League while seeking 
transgressors of local laws in New York might have found that in some cases 
wine of this same brand was being sold at some place at an hour contrary to 
law, or was sold to some minor. The fact that such a sale had ^ken place 
with that same brand of wine in the past might well show "intent" of the 
same being done again, and the wine might be seized in transit, irrespective of 
any attempt to transgress the law by any party directly interested and without 
any recourse in a court of law. 

4. We have been told that this bill is not aimed at the wine makers, but at 
the saloon keepers, bootleggers, etc., but we fail to find in the action of the 
Introducers of this bill in the past anything to justify that they would yield 
one iota in any way if the power were given them to suppress to the fullest 
extent the traffic in wines, no matter how necessary they might be to the 
comfort and health of the average man, for in this bill the most plenary powers 
are given them to interdict iyi any way the legitimate trade. In the civilized 
world the business of wine making is a legitimate and honored one. Through- 
out Europe the sale of wines, while a source of revenue to the respective Gov- 
ernments, has been for centuries a legitimate commerce, and how can impor- 
tations of foreign wines be prohibited into the United States? If this bill 
should become a law, this action by Congress would invite similar action in 
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the legislature of the States. Where is the line to be drawn? There are many 
other articles of commerce that might be brought under a similar ban, such as 
tobacco, firearms, knives, etc., articles which, if used in an excessive or vicious 
manner, may become a serious menace to society, but if used in moderation 
and in a legal manner are a blessing, but even then not to such a great extent 
a blessing as malt liquors and good pure wine when properly used. 

5. We had most forcibly brought to^our notice this point at the recent dinner 
of the American Wine Growers' Association. The editor of one of our leading 
daily papers, in referring to the use of wines, said that some time ago he was 
present at a banquet" attended by two prominent financiers : One of those gen- 
tlemen, hale and hearty at 70, capable of controlling and managing millions 
in a strong and able manner, always used wine at his meals, and still keeps 
his hand on the helm ; the other, while equally strong mentally, a younger man 
by fully 10 years, was anemic, dyspeptic, and obliged within a short time 
thereafter to consult the ablest practitioners of Europe, whose verdict was that 
had they been able to get him 10 years before and had he followed their direc- 
tions in eating and drinking, they would almost have guaranteed him 30 more 
years of useful and active life, instead of sinking into a premature grave, worn 
out and used up, when he should have been in the prime of life. 

6. We hardly think it necessary to go further into these matters, as we feel 
certain that your committee must duly appreciate the value and benefit of 
grape growing and wine making in the United States. We would urge you to 
think seriously before approving this bill, which practically places the control 
of the wine and liquor trade in the hands of fanatics, some of whom, while 
honest in their convictions, are incapable of judging aside from their bias, 
while others allow their fanaticism to lead them into every kind of dishonesty 
and prejudice. In their frantic desire to interdict all traffic in wines and 
liquors, they claim that the State laws can not be enforced if this power is 
not granted; that the moment the interstate traffic in wines is completed the 
goods are immediately taken away, and that the State with prohibition has 
no power to control the article after it is within its boundary. We might add 
that a State that is so feeble and inefficient as to be unable or unwilling to 
enforce its own laws has no right of existence and might be better relegatea 
back to a Territory and the citizens placed in the same category as the Indian, 
to be controlled, punished, and rewarded by the Central Government and hi no 
sense fit for self-government and self-control. 

7. Our association represents the grape and wine growers of many different 
States — in fact, of all the States that produce grapes and wines, as California, 
New York, Ohio, Missouri, New Jersey, Virginia, and North Carolina. The 
industry is one that has grown from nothing up injto the millions in the past 
60 years, and there has always been a law-abiding and temperate spirit among 
the wine-growing communities. 

We hope your committee will not report favorably this bill which delegates 
to a band of fanatics the control of our right to do business between the 
different States. 

Respectfully, yours, 

American Wine Geowebs* Assog;[ation, 
By W. B. Hildreth, President, 



brief of the CALIFORNIA WINE ASSOCIATION, SUBMITTED BY W. CULMAN. 

At the hearing before the subcommittee of the Judiciary Committee of the 
Senate on March 9, 1912, the representative of the California Wine Association 
could not be heard for lack of time. This brief is accordhigly submitted at the 
suggestion of the chairman. 

The constitutional and legal questions which the bill Involves have been 
fully discussed by able lawyers. We shall accordingly refer only to the unfair- 
ness and impracticability of the bill as it appears to a layman from a com- 
mercial point of view. 

Our objections to the proposed law are : 

1. Its effects would be disastrous to our industry. 

2. It is unnecessary. 

3. The motives which underlie it are* wrong and against public policy. 

1. The bill, if passed, would forbid the shipment of wines from California If 
the wine so shipped is intended to be used by the purchaser " in violation of 
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aay law '* of the State or Territory to which the shipment is destined. Section 
2 cancels all property rights in any wine so shipped. 

These provisions would make practically Impossible the shipment of any 
vwloie from Oalifotnia to any State or Territory for this reason: Every State 
has some kind of liquor law; not necessarily a prohibitory law, but in many 
cases a reasonable law regulating the sale of wines and liquors. Now, if, to 
use the language of the bill, " spirituous, vinous, ♦ ♦ ♦ or other intoxicating 
liquor is intended by any person interested therein, ♦ ♦ . * to be received, 
* * * pr in any manner used in violation of any law of such State * * ♦," 
the shipment of such wine or liquor shall be prohibited. The State of New York 
ihaa a law which forbids the sale of wine and liquor after 12 o'clock. If, there- 
4fore, a dealer in New York sends an order for wine to California with the inten- 
tion of selling it after 12 o'clock, the shipment is prohibited. If the shipment is 
made, and if it is seized upon information of prohibition spies, section 2 cancels 
all property rights in the merchandise. The consignee, naturally, would not 
puy for merchandise that he does not receive, and the loss, therefore, woukl 
fall upon the viQeyardist in California, through no fault of his own, since he has 
BO way of knowing the intention of the purchaser nor any way of controlling 
the latter's actions. Other States have laws with other provisions, such as 
ipcohibiting the sale of wine and liquors to minors, and in such cases the result 
wottlil be the same. The necessary operation of the law as proposed would 
result in the confiscation of the property of men who are engaged in a lawful 
(business amd who have broken no law of their own State or of the Nation, 
and the law \vi»uld become operative not upon the commission of an un^awfnl 
act, but ui»oii Ihe suspicion that some one else Intended to commit an unlnwfod 
act. 

The defenders of the bill assert that it is not intended for any such purpose, 
jbut that its intention is to prevent the shiiMnent of wine ai^ liquors for im- 
lawful purposes into States which have prohibitory laws. If this is t*e pur- 
ipose of the bill, we submit that it should be seated specifically. The bill, ae tt 
is drawn at present, would place in the hands of the prohibitionists, whose 
avowed and well-advertised purpose is to prohibit ultimately the sale, and in 
^ct the use, of wines and liquors everywhere, the absolute power to prevent 
jidiipments, not only to the States that have prohibitory laws, but also to every 
ether State. 

2. We understand, from the arguments made before your committee, that this 
i^islation is asked upon the ground that the States which have laws pro- 
Idbiting the sale of wines and liquors within their borders are unable to enforce 
these laws. If this were true it would be pitiful. We deny that any State of 
Gxa country is so nerveless or has become so degenerate that it has not the 
power to enforce its constitutional laws. But if there be a State in this pitiful 
plight, is it right or necessary that the Federal <5oy«rnment should intervene, 
not to assist in enforcing the State's law among its own citisens, hut to impose 
eommercial restrictions and penalties upon the citiz^is of other States? It is 
notorious that laws prohibiting the sale of wine, beer, and liquor are not en- 
forced, but this is so in every case either because the oflfteers of the »State will 
not enforce the obnoxious laws or because the citizens of the State will not per- 
mit their enforcement. The State of Tennessee has constitutional prohibition. 
The cities of Nashville, Chattanooga, and Memphis are actually issuing licenses 
for the sale of liquor. Each license bears a notice that it does not exempt the 
holder from State prosecution, but there are no prosecutions because grand 
;}uries refuse to indict. Here is a specific instance where both the administra- 
tive officers and the people themselves refuse to enforce the law. No responsible 
officer of any State Is asking Federal aid in the enforcement of any prohibition 
Imw, but individual citizens, upon whom rests no responsibility, are demanding 
tiiis unnecessary Federal legislation in the interest of prohibition over the heads 
of their own State officers, their purpose being to compel by indirection the 
enforcement of laws which the people themselves refuse to enforce. 

8. Wine is produced in many of the States of this country. The investment 
in vineyards and wineries runs into hundreds of millions of dollars. The great- 
est wlne-produclng State Is California. The number of acres in that State de- 
voted to grape culture is •350,000. The money invested in these vineyards, in 
the wineries, cellars, distributing establishments, etc., amounts to $150,000,000. 
The annual output of wine is 50,000,000. gallons. The number of people directly 
employed in the Industry and depending upon it for their livelihood is 60.000. 
mostly small farmers. It is the third largest agricultural industry of the State. 
The people who have invested their money in this Industry and their time (It 
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takes six years of constant toil to bring a vineyard into full bearing) are en- 
titled to the protection of their investment and of their lawful business, the 
more so as they were encouraged to engage in it by the government of Cali- 
fornia and by the Government of the United States, both of which maintain ex- 
pensive governmental institutions to foster and extend viticulture. A law like 
the one under consideration, which is intended to cut ofiC the means of distribu- 
tion, would ruin this great industry; it would render worthless by far the 
greater part of the vineyards, and it would be equivalent to confiscation. 

The wine industry is fostered, and always has been fostered, by the govern- 
ment of every civilized nation. It is recognized everywhere as a source of 
wealth. Occupation in it has always been considered an honorable calling. 
The soil devoted to grape culture is generally of such a nature that is can not 
be used for any other purpose; if the vineyards are destroyed it must soon 
return to its former uncultivated and unproductive condition. 

Wine is an article of food; it is beneficial. The nations who use it in their 
diet are more energetic, more progressive, more advanced in civilization than 
those who do not. If there be any doubt on this point it will be removed by 
making a mental comparison between the people of the wine-growing nations of 
Europe and the people of the United States on the one side, and the Moham- 
medan nations on the other. The comparison will be wholly in favor of the 
former, although the latter lead what the prohibitionist would have us believe 
is the ideal life, since they enforce real prohibition through their religious laws 
and practice it generally. The greatest wine-growing country of the world is 
France. Her people consume more wine per capita than the people of any other 
country; they also possess more wealth per capita, and they stand second to 
none in the arts and sciences, in culture and refinement. Consider what would 
become of France and the prosperity of her people if her viticulture were 
destroyed. California is in the same position ; in proportion to population, viti- 
culture is equally Important to the people of that State. We submit that no law 
should be enacted that would destroy or even tend to hamper this great and 
growing and beneficial industry. 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



INDEX 



American Wine Growers* Association, brief of 174 

Armor, Mrs. Mary Harris, statement of 16 

Bartholdt, Richard, Representative in Congress (tenth district of Missouri), 

statement of 43 

Bills before the subcommittee, text of: 

S. 1523, Senator Curtis's bill 37 

S. 2310, Senator McCumber's bill 38 

S. 3710, Senator Culberson's bill 38 

S. 4043, Senator Kenyon's bill 4 

Boole, Mrs. Ella A., statement of '. 22 

Cabell, R. E. , Commissioner of Internal Revenue, letter to William R. Hewlett. 30 
Caldwell, Fred S.: 

Argument of 130 

Statement of 171 

California Wine Association, brief of *. 174 

Carter, Mrs., of North Carolina, statement of 23 

Chastain, W. A., statement of 31 

Citation of authorities in support of Ken von bill 130 

Committee on the Judiciary, list of memljers of 2 

Cooke, Levi, statement of 169 

Couzins, Miss Phoebe, views of 36 

Crafts, Rev. Dr. Wilbur F., telegram from 22 

Culman, W., brief submitted by 175 

Dinwiddle, Rev. Edwin, statements of 3, 29, 32, 51, 84 

Domhoefer, Mrs. E. J., of New York City, chairman Ladies* Auxiliaries Ger- 
man-American Alliance, statement of 45 

Du Bose, Rev. Horace M., statement oj 18 

Ellis, Mrs. Margaret Dye, remarks by 14 

Evans, A. W., statement of 24 

Fankhanel, Mr. A. L., statement of 50 

Fischer, Mrs. Carrie, of Baltimore, Md., statement of 49 

Gans, Edear II., argument of 150 

George, Mrs. EllaM., statement of 22 

Greaves, C. L., statement of 27 

Green, Mrs. George, statement of 23 

Grunebaum, Mrs. Henrietta, of New York City, statement of 47 

Hahn, John, of Astoria, Oreg., statement of 69 

Harris, R. E. L., statement of 35 

Herzop:, Mrs. Matilde, of Philadelphia, Pa., statement of 48 

Hewlett, William R., letter of Commissioner of Internal Revenue to 30 

Hexamer, Dr. C. J., president National German-American Alliance, state- 
ment of 98 

Hildreth, Walter E.: 

Statement of } 173 

Brief of 174 

Horton, S. B., statement of 33 

Huckabee, W. A., statement of 31 

Jackson, Robert, statement of 166 

JuilUard, Louis W., of California, statement of 71 

Kenyon bill (S. 4043), text of 105 

Kermes, Mrs. Margaret, of New York City, statement of 47 

Marshbum, N. E., statement of , 25 

Maxwell, Lawrence, argument of 104 

McLeod, Rev. Donald C., statement of 22 

Priber, E. C, of California, statement of 81 

Protest of the Boston Branch of the National German-American Alliance 104 

179 



Digitized by VjOOQIC 



180 INDEX. 

Pafftb 

Protest of the Colorado Branch of the National German-American Alliance 103 

Protest of the German-American Alliance of Missouri 102 

Ressler, Charles F., of Baltimore, Md., statement of 47 

Sbarboro, A., of California, statement of 95 

Stevens, Mrs. L. M. N., statement of 15 

Stubbs, W. B., statement of 28 

Timm, Adolph, of Philadelphia, Pa., secretary National German- American 

Alliance, statement of 44, 97 

Webb, Hon. Edwin Y., Representative in Congress from ninth district of 

North Carolina, statement of 84 

Wemeth, Mrs. Marie, of Philadelpbia, Pa., statement of 48 

*Wildermuth, P. A., statement and brief 164 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



■ 




■ 












This book should be returned to the 
Library on or before the last date stamped 
below. 

A fine of five cents a day is incurred by 
retainin^t beyond the specified time. 

Ple^e return promptly. 






/ 








^^^■1 




^^^^^^^^1 










^^B 



